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Preface 


The Enclyclopaedic Dictioiutry of The Ditarmasasirtts i$ a compUation of comprehensive 
and mformahvc source of informations about the 300 terms and terminology religious, 
social and political of Hindu codes of law and duty in three volumes. Dfuimia&astnt 
(Treatises on law and duty) are the fundamental texts of the scriptural category of smriti, 
indeed for some (such as Vijnanesiioara and Yojnavalkya-Smriti) the only ones. The most 
prestigious and widely authoritative is that of the first man, Manu; but the genre is here 
represented by what is the next most prestigious, and perhaps more often actually 
followed authority, the Yajnavofkya-Smriii which covers rules about impurity, acceptable 
infringements of rules during times of emergency, and rules for forest ascetics ivanaprastlw) 
(who still maintain sacrificial fires) and for renurtdates who have internalised the fires 
(yati or sannyashi). 

It seemed preferable to give large, unbroken, cc^ercnl units of text from the first and 
third sections of the less prestigious Yajruwofkyo-Smriti than to attempt to anthologise the 
Mamismriti, the law book of Manu. in which the themes here represented are often more 
diffusely treated and scattered through the work. 

I am thankful to all those scholars for their intellectual as well as moral support in 
compilation of this work. 
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The Nauyd'Nyiya sch(X>l 

The old school of L.ogic did not concern itself with Property so far as is known. )t 
was assumed to be a gutfd of a thing: it was a characteristic of a thing that it was fit to 
be employed at pleasure (or at will) by a person—and thus categorised it ceased, until 
Ragbunatha's time, to be a problem. However, the atomic theory of the logicians raised 
tliu not unconnected question how a thing qhich had changed its gunas so os to change 
its very ch»iracter could still hove the characteristic of being its previous Owner's 
property? According to the Mim^rtisa outlook change in the character of the thing would 
not be so catastrophic as change in the character of the person in whose mind the savjskflra 
existed. From the ftyJytf standpoint, however, property was a quality of the thing itself, 
and if (he thing changed did not the Properly change with it? See mext note. What would 
cause curds, for example, to be characterize by the Property of X, when the milk, out 
of which they had formed, had been given to X by Y? If the characteristic of being fit 
for disposition at will by X began to inhere in the milk at tlie tune of the gift, when did 
it leave, if ever, and when did that same characteristic begin to inhere in the curds? A 
similar problem arose when clay was harmed to a potter. At what moment, and how, did 
X, former Owner of the clay, begin to be the Owner of the pot made from it? The atomic 
theory was welcomed for its ability to cope with this difficulty. The property inhered in 
the atoms which made up the milk and the clay, and since they wen* indestructible 
(though capable of rearrangement) their former Owner continued to own them though 
they had begun to comprise a new entity in each case. The baginnings of this discussion 
arc clearly visible in the NyOya-sutra of Cotama called Aksap^da, and (he question 
continued to interest logicians until the 17th century at the earieast). Jayar5ma, 
svalvovadarOut. denies this solution: property in the changed article arises out of the 
Property in the article before itschage, lil^ that in crops from that in the land. This gi\ ea 
more weight K) legal usage, as is proper. N^^anAtha SiiddhiSnlapaAc^nana, PadffrtlM^ 
taltviihka, fo. I66a-b, denies the lapse of time theory, using the problem to defeat the idea 
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thiit I^perty is viUik 90 na-jtianar(^ (see below, p. 125), 'a fonn of particularised knowledge". 
Property conUnes to exist though no knowledge of the change has occurred, and the old 
knowledge persists. Jagann^tha, trans. 11,187. allowed that Ownership must change as 
the thing changes (but this is the final result of developments mentioned at p. 123 below). 

The New Logic was characterised by extreme objectivity, a subtle and exact mode of 
expression, and a willingness to investigate facts with the minimum dependence upon 
ancient technical authorities. The usefulness of the investigation of Property is at once 
apparent when we find the logicians prepared to take seriously a idstra other that their 
own, to test their hypotheses with reference to legal pr^ositions, to examine these latter 
as if they were lawyers, and to treat actual practice as well as legal theory as their guides. 
The prestige which logic obtained in Nava-dvipa (or Nadiya. Nuddea) in Bengal had the 
ivsutt that by the 16th century professors of law held for the most part degrees in logic, 
and their vocabulary and methods of expression, not to speak of their professional 
expertise in matters of judicature (about which we must proceed largely upon conjecture), 
owed much to this new queen of studies. 

Logicians did not in fact have time to investigate many topics of law. That of svatva. 
as we shall see, was so heavy an assignment, that it left little leisure for other excursions 
into the alien i/istra. But remains of a treatise on the nature of Marriage have been found, 
and the fragments show what an interesting effect a shaft of logical light could produce 
when cast into that involved ii^stitution wNch is Ihc foundation of so much of every 
system of law. Curiously similarly with the Sv. Rah., the work in question bears the two 
titles Viv^hil'V^da and Vlvaha-vada*rahasyam. TWo copies existed in 1927 but their 
present whereabouts have yet to be discovered. No. 339 seems to be complete. The 
definition of Marriage given is carama-sanfskaronukutit'tyafktro vivdfmff, "marriage is a 
transaction conformable to (or favourable to) the final sontshirQ''. At first sight this highly 
eccentric definition seems incredibly objcctivised; but it is the result, doubtless, of 
rejecting all other possible definitiorxs. including. It seems, any reference to "taking", or 
any participation Involving "knowledge" (for child-marriages dispense with knowledge 
on the part of the parties). But the rediscovery of the manu.scripts is awaited with 
impatience It is much to be regretted that so little logical work of this character survives, 
and that the teaching of the great logicians is to be appreciated for the most part only 
through the work of their pupils, the lawyers who 'as we have seen, were in any case 
bound to follow Mimamsa doctrines wherever possible. 
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OATHS AND ORDEALS IN DHARMASATRA WORKS 

The Oaths and ordeals are the divine means of proof discussed under the law of 
evidence by the Dh.writcrs, the ancient law-givers of India. The arc the methods of 
investigating the truth according to which the accused person b asked to undergo some 
trial in which conditions favouabic or unfavourable^ supposed to be the dictates of god, 
decide the innocence or the guilt of the person. The Dh. writers have made a thorough 
investigation of all the aspects of the method which was practised by the ancient people. 
They recognized the merits of the method arxd chanr>cliscd it into a definite system by 
ordaining detailed rules for Its application and definite forms or modes of its execution, 
so as to make it work as an cfHcient legal instrument. 

The DharmaMstra conuiundcd a very influence on the minds of the people and the 
conditions of the society. The people liv^ the principles laid down In these works and 
followed its rules with all the minutest details. Ordeal was a living institution in India. 
It was found practised through all the centuries of the Indian history. Hostorical records 
reveal to us that the people of India practised these ordeals as they were detailed in the 
Dh .works. The customs of the various tribes of Irxdia also show that they preserved the 
Dh.ordeals intact since they tally with the minutest detail given in the Dh .works. The 
study of ordeal thus becomes an interesting sociological study of the Indian people- 
investigating the method into its theory and practice. 

There is a lot of criticism against the practice of ordeal. The method appears to be 
irrational and barbarous to the modem mind. It is however universal, found in almost 
all the countries of the world. Some of the European scholars of the nineteenth century 
however tried to show that it mainly belonged to the urtdcvelopcd people of the world. 
A.Dubois who believed ordeal whi^ as 'common enough in almost all ancient txeathen 
nations' to be tlie 'degrading example' of the 'foolish beliefs of which human mind was 
capable of' and observed that * It was in existence in most Christian countries till IBth 
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cenhjry'^ pointed out that ' trial by ordcaJ was one of the prindpa! features of Hindu 
Jurisprudence'. 'One or two ethnological points', say AE Crawley 'may be noted with 
regards to these ordeaL^ At no time did Roman law have anything to do with the ordeals. 
Greeks knew it in its Aryan forms, but here also law ignored it. The Chirtese and American 
Indians similarly refused to develop the system. It is forbidden in Quran. Tl^e great 
spheres of prevalence of ordeal are liuiian, Ahican and Teutonic peoples. 

In the following pages, an attempt is made to analyse and study the ordeals discussed 
in the Dh.works in all their aspects and try to evaluate the Indian ordeals as such. 

The law of every country is the outcome and the result of the economic and social 
conditions of that country <is well as the expression of its intellectual capacity for dealing 
with these conditions. The relevant intellectxtal ideas include Ideas in respect of the 
relation of man to god and of man to man and as to the aim and purpose of life on earth. 
It is therefore preferable for us to go hrst Ihrou^ the subject and scope of the Dharma&lstra 
works In which ordeals happens to be a topic for discussion. 


Subject and Scope of the Dh.Llfelerature : 

(V Miwiing of Dfiarma : 

Dharma is one of those Sanskrit words which cannot be easily rendered into Engligh 
or any other language. Even if we go through the literal or (he dictionary meanings of 
the word, they would be many. The word Dharma can thus mean ordinance, usage, duty, 
right, justice, morality, virtue, religion, good works etc. Dharma is also personified as 
deity. ( Dharma is the presiding deity of the all the ordeals described in Dharma^stra. 
God Dharma is invok^ arid adored in these trials and is asked to declare the trust 
regarding the dispute for which the person is asked to undergo the ordeal). 

The word Dharma is derived from VDhr (to uphold, to support, to nourish) and in 
a few cases in the RV we find that the word is used irx its derivative sense i.e. upholder 
or sustaince { e.g. RV 1.187.1, X.92.2, etc.) but in moat of the other cases, it has come to 
mean a religions ordinance or fixed prir>dples or rules of couduct. In AV XI.7.17, it seems 
to be used in the sense of 'merit acquired by (he performance of religious rite'. In Ait.Br. 
(VU.17) it seems to be used in an abstract sense i.e. 'the whole body of religious rites'. 
The Brhadaranyaka Up. (1.14.14) treats Dharma andSatyaasequi%'alcnt. In (heChOndogya 
Up. (11.23) it is pointed out that' there are three brartchesof Dharma — one is (constituted 
by ) sacrifice, study and charity(i.c. the stage of the householders), the second Is 
(constituted by) austerities (i.e. dw stage of being a hermit) and the third is the BrahmacArin’s 
dwelling in the house of Kis teacher-^all these attain to the world of meritorious men 
and who firmly abide in Brahman attains immortality", it will be seen that in this passage 
the word Dharma stands for particular duties of the Aframas. 

The word Dharma has thus passed throu^ several transitions of meanirxgs. Its most 
prominent significance gradually came to be' the privileges, duties and obligation of a 
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man his standard of conduct as a member of the Aryan community, a$ a member of one 
of the castes, as a person in a particular stage of life. The word is employed in this sense 
in lUo Dh-works. 

(2) 5oun:« Dhamui 

Veda is the source of Dhanna and the tradibnn and practice of those that know it. 
' says Gautama.' The authority (for the Dianna) is the cor^ser\sus of those that know 
Dharma and the Vedas', points out Apastaniba. Manusmrti lays down five different 
sources of Dharma l.e. the Veda, the tradition and practice of those that know it, usages 
of the various men and seif-satisfaction. V^ihavalkya declares that the Veda, traditional 
lore, usage of good men, what is agreeable to one's self and desire born of deliberation 
—these are known to be the sources of Dharma. 

It will thus appear that Veda, Smrti and SadMra ( custom) are considered to be the 
principal sources of Dhanna. We find many Vedic passages that shed a flood of light on 
marriage, forms of marriage, kinds of sons, partition, inheritarvee and so on. It will appear 
however that the Vedas do not contain positive precepts on matters of Dharma in a 
connected form but contain incidental references to various topics that come for regular 
discussion In the Dh.works. It can be therefore said that uW rules contained in the 
DharmasQtras and other M.works had their roots deep down in most ancient Vedic 
tradition and the authors of Dharma^tra wore quite justified in looking upto Vedas as 
a source of Dharma. SmrfJ Is a general term which can be applied to all orthodox non- 
vedic works such as (*ib>jni's grammer, Srauta, Grhya and Dharma sOtras, MahAbh^rata 
and other works. In its narrow sense however it Is identified with the Dharma^tra and 
means the Smrtis of Dharma^tra. Snvtis mirrored the beliefs and practices of people 
and soon commanded authoritative position so that they were regarded the source of 
Dharma. Recognition of the authority of smriti was itself an impoitant step forward in 
tlK development of Hindu law. Smrtis imply human authorship and thus introduced 
human agency in declaration of the law. Hindu jurists attach great importance to sadaeSra 
or the custom of the people and accept It as the source of law. 


(S) Vi£ Hindu Judicial System 

For a correct understanding of the Hindu fudidal System, it is necessary to take note 
of social condition and sociological theories of ancient India, its political philosophy and 
its religion and religious philosophy. 

The RV life was pastoral, agricultural and therefore rural as distinguished from the 
persons commordally occupied together in dties. This dreumstarvee determined that the 
course of social and political life in India must be di^erent from the dty states of Greece 
and I^me. From the earliest times, life in India has been so organized on the basis of 
autonomous village that the village institutions were not only recognized by the later 
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Dharnuitlstras but were! strong enough to defy and survive all the political vicissitudes 
of the country till the recent times. 

hiindu sociologists believed in what may be called the organic theory of society. Each 
section of tlie community has its allotted place and function and each was as important 
as the rest for the achievement of the common welfare. 

The king was as much subject to the law as any other citizen. He could not make 
or alter law. Neither the Republics nor the monarchies nor even the empires developed 
a strong and comprehensive central administration and this accounts for the permanence 
of the popular element in the Hindu judicial system. 

Admix turn of religion and ethics is to be found in all ancient systems. In Hindu law 
this circumstance was the result of a definits philosophy. The judicial system of Hindus 
cannot be correctly understood without a proper appreciation of the Hindu theory of 
Dharma. 


King's Justice 

Definite history of the evolution of law proper starts in India with the emergence and 
growth of king as a judge. In the earliest stage of the ancient Indian society, administratJoiv 
of justice was the function of the social groups of kulas and guilds, but already in the 
earliest Dharmasdtras we find that the administration of justice was firmly eatablishevl 
as an important function of the king. The judicial authority of the king is not founded 
on any fiction of his divine personality but upon positive law and has its ultimate 
historical basis in bis function as a military chief. He is looked upon as the upholder of 
the social and moral order. For the purpose of maintaining Dharma he is endowed with 
the power of Danda. 

As it has been referred above, arvdent Aryans did not consider king as the source of 
law. Law had comedown from Veda, Smrti, and SadMra. Law was what had come down 
from past ages from the sages who had specialised in its study. The duty of the king was 
to maintain and uphold that law. The power and prestige of king no doubt appears to 
have grown with times, but the essence of Arya laws from vedic times was that tlie king 
should place himself under the guidance of the sages. 

When the King's authority and duly to administer justice was firmly established as 
we find already in DharmasQtr»*is, we find it laid down immediately that he has to 
ascertain the law from earned men and trom kulas and guilds. Later law'givers give him 
authority to give directions to focal guilt organisation and he is empowered to make it 
obligatory on his subjects to follow R^jakrta laws. 

As the judicial function of the king grew, we find two'fold developments: (i) obligation 
of king to know the law from competent authorities; (ii) the judicial authority of the king 
came to be delegated to permanent judges. Wc find king's courts developed. 
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One result of the enlargement of the administration of |u5hce of king's court was that 
the law became more and more systematic and its study and practice went into the hands 
of practical lawyers who specialized it In their hands the corpus juri of ancient India 
received enormous development to keep pace with the progress of time and went more 
and more in minutest details. 

Tlie legal procedure in ancient India is a fine illustration of the kind aie development 
that the law had in the hands of practical iurisls. The judicial procedure fills little space 
in early worics, the Dharmasiltras. Earlier works treat meagre the procedure law <is a part 
of substantive law. There must have been some usages and practices which were 
habitually resorted to in the king's court with their being record^ in the laws. But tlie 
absence of such rules in laws books certainly shows that such practices had not hardened 
to concrete rule at any rate assumed sufficient importance to be recorded in the texts of 
law. 

Ordeal in Dharma^tra can be studies and belter appreciated only in context of the 
general features of the Hirulu Judicial System. 


{4} Scope of DiufrnittsJsIra 

Tlie sources of Dhnrni/tsttsira discussed above make it clear that the Dh literature is 
based on the old vedic Iraditon. The earliest of the Dh.works,lhe DharmasCtras form 
themselves a part of the kalpasutr€*)s. The word kalpa (or rather kalpasatra) is used in 
two senses, one comprehensive including the aphoristics literature on vedic rituals, on 
domestic ceremonies and also on law, government and adminstration of justice, ihc other 
sense covers only those aphoristic works that deal with the vedfe sacrifices and matters 
concerning with them. If the first sense is taken, then kalpasOtras arc classified into three 
cla.sses i.e. (i) Srautasdtras that deal solemnly with the vedic sacrifices, (ii) GrhyasUtras 
that deal with the domestic ceremonies such as Upanayana, Marriage and with daily 
and periodical rites and employ Mantras for them mostly from one sakha of the veda. 
(hi) DharmasOtras (also depending upon the vedas as the highest authority) that treat 
of some of the topics dealt with in GrhyasOtras but add provisions of matters concerning 
economic life, politics, government, civil and criminal law. It will appear that the 
DharmasQtras are closely connected with the GrhyasOtras in subjects and topics, but tlie 
DharmasOtras \*cry rarely describe the rulual of domestic life (w'hich is detailed in the 
GrhyasQtras). They merely touch upon it. Their scope is wider and more ambitious, their 
principal purpose is to dilate upon the rules of conduct, law and custom. 

The DharmasOtras are folloived by IhcSmrtls. There are certain points which distinguish 
DharmasOtras from the Smrtis. e.g. (i) Many DharmasOtras are eitluT parts of the Kalpa 
belonging to each Sutracarana or arc intimately connected with the Grhyasutras. {ii] The 
authors of DharmasOtras do not claim to be inspired seers or superhuman beings, while 
the Smrtis such as those of Manu and V^navalkya arc ascribed to gods like Drahm^. (iiil 
The DharmasOtras are in prose or in mixed prose and verse, the Smrtis are in verse, (iv) 
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The bnguAge of Dharmasutras is generally more archaic than that of the Smrtis. (v) The 
Dharmasutras do not proceed upon an orderly arrangement of topics which the Smiiis 
arrange their and treat the subjects under three principal heads viz. AcAra. \Yavah&a 
and PrSya^dtta. 

Subjects comming under Dharma^tras covered a very wide range. It touched all the 
aspects of human life. Dharma as we have seen above is not cmly a religious or an ethical 
concept but a sodotogical concept also, which concerns with the human life'<onceming 
with an individual in his personal capacity or in his relation with the society or the 
government. 


(5} The Foifr Sdstms 

Aj m s of h u man 1 i fe accordi ng to the Ind ian tradition cai i be classifi ed into four aspects 

Dharma. Artha, K^a and Moksa and accordingly wc find four Sastras-^ the 
Dharma^astra, Artha&'Istra. Kimaiistra and the Moksa^tra. But we have to remember 
that the Indian philosophy teaches the integration of the four aspects, (The Mahabh^rata 
claims that Vy.lsa compel the work as a great Dharmaiistra, Artha^tra, K^ma^tra 
and the Moksa:^stra (Adiparva II.B3) and as far as the activities of man in tliis world 
are conccrcned, we know that the Dharma is the ruling aspect which should control 
and guide the Artha and Kcima aspects. The point to be stressed here is that these S^stras 
may be individually taken as distinct since each of them discussed a different point of 
view, essentially however, they are based on the principle of integration and should 
therefore be taken as mutually complementary arid not contradictory. One must not 
suppose of any rivalry amongst these SXstras. 

Let us take the example of the Dharma^tra ar>d the ArlhaiAstra. Arthaidstra essentially 
deals with the Rajadharma but these levies are dealt with by the DharmasQslra and the 
Smrtis. (Vide Gautama X-XII, Manu VII-VIll. Yaj.1.309-68,II 1>307 etc.). Dharma^stra deals 
with all aspects of society and therefore, it deals with the IU|adharma. Artha^stra 
i ncl u dcs poli tics, economics, law and justice. Two chapters in the Artha ^tra -Dharmasthiya 
and Kanfaka^odhana—deal with the judical administration. 


(6) Dr. K.P. Jflyasuvl‘$ Vtfory reganiing Otf DhnrTna and the ArOui huts : 

In his 'Manu and Y^havalkya Dr. ICP. jayaswal has put forth a theory that before 
Manu secular law must have be^ developed in the schools of politicians and statesmen 
and therefore delt with only in Arthasastra, that the Astra did not make secular 

law AS their proper subject and that Manusnirti was the first DhanriA work to invade the 
province of law proper. The object of this invasion was to recast the law oct the lines 
accepted to Brahmins taking advantage of the opportunity offered by Sungas. 

He puts his theory as follows : The jurisdiction of Dharma and Artha laws was 
formerly separate. This is corroborated by Dharma^tra literature, Apastamba say. Raja 
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purohiL\m dhamarthakus^bm (11.10.15)... When the Dhamia laws |oint hands with the 
Artha laws, the former had to suggest certain principles of Dharma school e.g. Aspatamba 
adds, Na ca sandchc dandam kuryal (11.11.2) or ' Suvictam vicity2 daivaprakicbhyo 
dandaya I’ratipadyeta (11.11.3). That none should be puiiished m case of doubt is an 
equitable doctrine of Dharma school whkh would have probably founded approve*! in 
Artha school but Artha laws never allowed ordeals in their proofs. They are not allowed 
in Kaulilya's Artha.4aslra laws. They have not been shown ex’en the curtsey of being 
discussed and them rejected. After the Brahmin political and social revival under Sungos 
and ICAnvas, the cause of ordeals was vigorously advocated. A centrury or two later, a 
political revolution is dramatized as the result of the courts not allowing the ordeal trial 
to Brahmin accused in a murder case, 'fhe Dharma school which dealt with the matters 
divine advocated thal divine mode of proof even in the law court and they coaxed the 
king with the promise of the other world. 

The Arlha^lstra laws nev'or recognized the use of ordeals in V^avahAra or trial at law. 
It wa.s however a mode of proof or disproof in trials at Dharma. It has been so far age. 
Apa $ tamba a dvised the king to employ i I is Dharma trials i n doub 1 ful cases (11.29.6). M an u 
is at paints to show why ordeals should be recognized, lie cites old cases from Vedic 
literature thal ordeals has been gone through. Now as Vyavahira was made a handmaid 
of Dharma, ordeals wa.s impost on laws. True, It was confined to the old Pr^ascitta 
cases, cases of heinous sins and was limited in employment to cases where no proof was 
available. Yet, it became a recognized institution. Not a line, not a word, in controversy 
or otherwise is mentioned about the proof by ordeal in Artha^stra, and all the works 
of the tradition of Artha^lstra discourage it. Narada discourages it and Sukanlti points 
out very limited utility. That the ArthaA&tra could not recognise it stands to reason. The 
Arthasastra school held that law was a human creation, a creation of society, of thinkers 
AS asserted by Sukranti in clearest accents.' 

On pp. 137 and 13S of his book, Dr. Jayaswal investigates a details comparison of the 
arrangement of the topics in the Dharmasthiya chapter of the ArthaiAstra with the topics 
coming in the Vllt chapter of the ManusmrH and points out how Menu has purposely 
brought in oath at A particular point w'hich can obviously be seen as an interpolation or 
A foreign discussion in the whole body of discussion undertaken. 

It is not possible to accept Dr. iayaswal's theory for various reasons, (i) wc have 
already pointed out that these Sastras should be taken as complementary and not 
Ciintradictor)' to one another. The Manusmrti insists on Dharma as the principal matter 
and calls upon all to give up Artha and Kama that arc opposed to Dharma (Manu IV.176), 
on the other hand ArthaMstra emphatically states that 'Artha alone is supreme, for 
Dharma and Kama depend upon Artha' (1.7.6-7). Thus though Manusmrti and Arlha^tra 
deal with many matters that arc common to both, the principals and emphasis are 
different and that is why they are considered different. In fact, they should be taken as 
parallel, (ii) The main purpose and province of the Arthaiastra is to set out the functions 
of the stat and deal with the administration of its various organs and it Is in this relation 
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that i( offers two chapters (of E^rmasthTya ar>d Kai)^ka^dbana) on the administration 
of justice. It must be remembered that Artha^tra is not essmtially a work on law and 
judiciary. On the contrary^ we find that topics of law and administration of justice are 
discussed in old Dharmasdtras, and are found developed into an important section of 
the later Dh.Uterature. Law or the judicial system is thus principally developed in 
Oharma^tra. It becomes the regular subject of the Dh.works. (iii) Dr. Jayaswal speaks 
of Manus invasion of Dharma^stra material on the secular law of Arthaiistra. Hd gives 
the case^xample of ordeal which according to him is typically a Dharma^stra material 
interpolated or invaded into the secular law of Artha.<istra. It must be pointed out here 
that Kaudliya is the oldest extent work on Artha^tra. None of the earlier Artha^stra 
work is now available. It will be therefore nothing more than a guess to assume that 
topics of secular law must have been fully dealt with in them. Mureover, it is not proper 
to believe that the CHi.wrilcrs were opposed to the secular law or the law of reason as 
Dr.Jayaswal puts it because wc know that the Dh.wrilers accept the superiority of 
Vyavahflra over Darma. 

There may be material difference between Manusmrti and Arlha^tra, but this Itself 
will not help to establish Dr. JayaswaTs theory. Though Artha^tra and Dharma^tra 
are contra'distinguished on account of the differences In the two Mstras in ideals and 
in methods adopted to reach them. ArthaiSstra is really a brarxch of Dharma^Ustra as the 
former deals with the responsibilities of kings for whom rules arc laid down in many 
treatises on Dharma. (iv) Dharmaitastra discussed ordeal while Arthasastra does not. Dr. 
Jay a s wa 1 points it ou t as Dh.topic. Is it the <Mtly t^ic discussed in this ^tra ? Dharma^tra 
ha.< a broader base. Take Acare, Vyavahara and ^Syaidtta^the three important sections 
of the Dharma^tra^ that will provide a general answer to the question of the place of 
law in human life. Dharma^astra discusses law in all its aspects. It will point out what 
is law or what it should be.what are its sources, its procedure, various titles of law or 
and so on. DharmaiiSstra discusses various kinds of proofs and ordeal is one of them. 
And how does ordeal come into Dharma^stra ? Law is derived from the customs of the 
people, and Dharmai^stra accepted ordeal because it was (he deep*roo(cd custom of the 
people. 

The ArthaiUstra scheme of Courts is different from that of Manu. The Artha^stra does 
not seem to attach much importance to the various popular tribunals. It provided for 
administration of justice by bng's court appointed in a Samgrahana (a group up of ten 
villages), dronamukh ( group of villages) and SthSniya (group of 800 villages) and the 
places where the districts met, the cotirts were to cor\sisl of three Dharmastas and three 
AmAtyas. The Manusmrd and following it, the Smriis of YSjflavalkya, Narada, Bfhaspati 
and KatySyana continue the Sabha system which seems to be in vogue from Vedic times. 
The Sabha system brought popular element in the Hindu judicial system. The Dh.writer 
attach importance to the customs of the people. They accepted ordeal on merits. This 
made law nearer to the people, (v) Divisiem of Dhaima and Artha law propounded by 
Dr. Jayaswal is an improbability. It is remarkable that in all the legal systems of the world, 
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law in its initial stage is mixed with religion. *the legal activities of every civilized people 
show a movement through three stages ot development—dlvinatory, formalistic and 
intellectual. In order to operate effectively and to accomplish their mission, all the three 
sfoges must be supported by the belief that the law is of diviru? origin and of higher power 
realized in a worldly existence and that it is not a human product to be mastered by 
will'—observes Hcusicr. 'the Hindu iudidal system unifies happily the ideals and 
realities of life in developing its law and the administration of justice. 

It must be observed that Kautilya himself accepts the importance of Dharn^a and 
therefore there is no point in distinguishing the two 4Sstras with a sense of rivalry and 
condemning one because it rccommertds ordeal and show the superiority of the other 
because it does not. 

Thus, after taking a general review of the subject and scope of the Dharma^stra 
literature and of the Hindu judicial system as such and reviewing the views of Dr. K.P. 
Jayaswal with regards to the C^arma and Artha laws and the recommendation of the 
ordeal by the former, we shall now see in chronological order how ordeal is diKussed 
and developed by the various Dh.writers. In this discussion we have accepted the 
chronological positions of these writers as decided by Dr. P.V. Kane in his History of 
DharmadiAstra (Vol.1). 

The literature on DharmaMstra falls into three welbknown but somewhat overlapping 
periods, (i) The first period is that of Dharmasdtra and Manusmrti. It is a period dating 
from at least 6th century B.C. to the beginning of the Christian era. (ii) Next comes the 
period w'hen most of the versified Smrtis were composed and it ranges from the first 
centuries of the Christian era to about 800 A.D. (iii] The durd period is that of commentators 
and the writers of digests. This period covers over a thousand years from about 7th 
century to 1800 A.D. 

We must point out hen? an essential difference between the works produced tn the 
first two periods and those in the last one. The works produced in the first two periods 
provide original texts of the sages while the main job of the works produced in the third 
period is to explain these texts. We shall therefore take here (i) and (ii) in one group and 
discuss them first and then review the works of the third period. 

There are certain difficulties which a student of Dharma^tra has to face in deciding 
the texts or knowing the exact views of the various Smrtikaras. These may bo pointed 
out here in general. 

(i) The Smrij$ are the products of different and widely separated ages. Sometimes 
w'e find a locuna in the information available. The extant works are not able to fill in 
the gap. E.g. Manu refers to only twoordeab while N^snu and Y^, give us the list of five 
ordeals, source of which is not Imown to us. Narada and KltyAyana lead us to belief that 
they were probably in possession of a larger version of the Manusmrti in which ordeals 
were treated with more details, but this work U not available to us. 
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(ii) Some of the worka are known only through quotations. The original texts of these 
writers are not available and we have to d^^end upevt recoastructed Smjtis. Pitdmaha, 
for example, is a very important writer on ordeal. He has given the most elaborate 
treatment of the ordeal but is known only from quotations. 

(iii) Sometimes wc find the same verses ascribed to different authors in different 
works. There are many verses on ordeals which are conimonly ascribed to N&.Bf, Bp 
Pit and so on. 

Inspite of the difficulties pointed above, it is possible to see that the ordeal is 
des'eloped harmoniously into a definite system by the Dh writers. It will therefore be 
advantageous for us to see in chronological order how ordeal is discussed and developed 
by the various writers. 

It is rather interesting la note that the earlier writers give very scanty information 
above ordeal, while it is discussed with Tr>ore details in the later works. "Ordeals are 
antique institutions and mostly con>e under custom. One would therefore expect them 
tn be stated fully in early Smrtis and to bo neglected in those which were composed in 
epochs and environments that discouraged resort to them. 'It is just the other way'. 
Observes Mr K.V. Rangaswami Aiyanager who concludes that 'the application of the 
usual generalization of chronological position being indicated by the fullness of treatment 
will conspicuously fail in this instance**. In course of our discussion we shall sec below 
the reasons why wc get more details about ordeals in the later works. We shall firstly 
see the development of the ordeal in each of these works individually. 

<1) Cautomadhnrmasitln: This is the oldest DharmasOtra available to us. It cannot be 
placed later than the period between 600 B.C. to 400 B.C. Chapters 11 to 13 dlKuss the 
topics of R^)adharma and the administration of justice. Gautama recognizes witnesses 
as the ptcM)f for establishing truth in legal dilutes. He quotes the opinion of 'some' 
according to whom oath can be used for the establishment of the truth. Oath should be 
conduct^ in the vicinity of gods or in the Brahminical or Royal assemblies. It should 
no* be conducted to a Brahmin. The Sarasvadvilisa quotes a SQtra of Cautam according 
to which the Ph.Ua ordeal should be conducted to a SOdra. The SGtra is not available in 
the printcii Gautamadharmasutra and obvloudy appears to be of late orgin. 

(2) AfHistoinbarihariiiostVro ; Ap.Dh.Silis written in a more concise and compact style. 
Apastamba advi.ses the king to use ordeal in the cases of doubt. Though chronologically 
Apastambo comes later than Gautama (Apastamba can be placed between 400 B.C. to 
350 B.C.). law of evidence known through this work speaks of earlier state of affairs. 
Gautam gives more details about ordeal than Apastamba. 

The DharmastUrit of ^iikha and UiJtita : The DharmasOrta of Sankha and Likhita 
is ancient one. It is very largely, if not entirely, in prose. From the quotations available 
in Nibandhius, it appears to have closely resembled the other extant Sutras on Dharma 
in style and contents. The SUtra discussed four of the five famous ordeals discussed by 
Visnu and Ylj. and the other forn\s. It is remarkable that the names or the titles of the 
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ordeals enumerated by them are slightly different from those of the other writer?^. The 
names also explain the essential form in whidi the ordeals are conducted. Thus instead 
of Tul^. Agnj, Jala and Vi$d of the other writers, the authors prefer to name these ordeals 
as Tulamhanam, Lahadhflraoam, Apsu Prava^h and Visfl^nam. 

f4> Mamtsmrii: Manusmrti should be taken with the older DharmsOtras of Gautama 
and Apastambd as far as its treatment of ordeal is concerned. Manu refers to the ordeal 
AS a custom practised from andent times, points out its utility in the disputes which have 
no proofs and mentions three methods of trails (i.e. Fire, Water and Touching the head 
of or Wife). 

Tliis is not the place to discuss various problems regarding the authorship or the text 
of the Manuamrii as it has come down to us. It however appears that Narada and 
K.1ty<1yanA probably know a larger version of Manusmrti in which ordeals were treated 
in details, while the possibility of ascribing views to Manu by later writers just for 
glorifying the subject cannot be ruled out, as is observed by Dr. Kane,— Apart from the 
Manusmrti ( in which phrases like Manurabravit occur a number of times), such 
ro/crcncesdo nut ixcur at all in YJj. There arc only a few places in Nar. Where such phrases 
occure and in other earlier Smrtis also there arc a few such references. Some later Sm^tis 
do mentioned Manu in some cases. The reason is obvious. Manu was famed as the great 
law'giver of ancient times. Some practices and rules had changed in course of evntu rie.s. 
Later writers wanted changes according to their lights to be recognized, but if they had 
stated them in their own names, little weight w'ould have been attached to them, therefore 
they probably hit upon the plan of saying in some cases that the view propounded by 
them had the authority of Manu. 

In many cases, phrases like *Manurabravri', Manur^ha or Manoranu^asanam can 
butter be taken as 'P^dapdrana'. 

(5) : This sOIra contains one hundred chapters. The first and last 

chapter arc enhrely in verse while remaining ones arc in prose and verse 1 *hough the 
number of chapter is so large, the Sdtra is not so extet^sive. There are many portions in 
the Setra which clearly indicate a later period of the work. The Sdtra contains common 
passages with those in Manusmrti. Dr. Kane opines that the VDS borrowed the verses 
ad hoc or adopted them from the Manusmrti. The original VDS (mostly in prose) 
according to him may have to be placed about 300 D.C. to 100 A.D.) 

Chapters 9 to 14 discuss the ordeal. Vi$i)u discuses ordeal rather elaborately which 
clearly ind ica Ces a la ter s tage of the development of ordeal than one found in earlier Sut ras 
or the Manusmrti. Important points w'ith regards to ordeal referred to by Visnu are (1) 
Free use of ordeal is reconvnended in the criminal cases while in the civil ca.ses it is to 
be selected appropriately according to the value of the offence, (ii) Ordeal should bo 
selected appropriately in accordance with the ability of the person undergoing the trial 
(i.e. his physical health occupation, caste, general nature or mental set'Up must be 
considered before deciding a particular trial) and the season in which it is to be 
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conducted.(iii) Vi$t>u gif t's d set of populdr methods (such as DOrvakara etc.) and (hen 
recommends the five ordcats. (iv) He describes (he procedure of the hve ordeals and 
points out the general preliminaries that are to be ob^r\'ed before the (rial. I( will thus 
appear tha( Vlsnu has developed all the aspects of the ordeal which are discussed in 
details by the later Dh.writers. 

(S) Yajiiawlkya : Yi), Is the first writer to give a systematic treatment to the ordeal. 
He devotes nearly 20 verses for ordeals. In 11-22 he refers to the evidential aspects of the 
ordeal. Tn 11*95 he men hones the five ordeals (The list of five ordeals g iven by him has 
almost become proverbial for t]>e later writers) and puts conditions under which they 
could be used (e.g. Sirsaka etc ). He discusses the ordeal from the points of view of— 
(a) the person undergoing the trial, (b) I he value of the offence and describes the general 
preliminaries and the procedure of each of the method. 

Visnu has discussed all the aspects of the ordeal while Ys], has pul them in a 
systemahe form. Any way, Visnu arxd Yflj, together form a group of writers indicating 
a stage of the development of ordeal in the Dh.literature. They are the pioneers who 
mainly developod the Dh. system of the ordeal. The later writers have only elaborated 
the aspects developed by these writcR. For the date of Yaj. Dr.Kane observes,' There is 
nothing to prevent us from holding that the extant Smrti was composed during the first 
two centuries of the Christian era or even a little earlier. 

(7) Ntfrada : There are two versiems of Mirada on Vyavah^ra, a smaller and a larger 
one. The text of the longer version was published by Dr. Jolly in Bibliotheca li^dica series 
(IfV^). An ancient MS of Nar. From Nepal dated 1409 A.D. contains two additional 
chapters on theft and ordeal Dr.Jolly includes the Hrst as an apendix and omits that on 
ordcaU on the ground that it is not authentic. Prof. Chintamani prints the text of this 
chapter on ordeals in the Nepalese MS. held to be spurious by Dr. Jolly in C. Kunhan 
I<sija presentation valume. ^*fore that, the chapter was included in the edition of 
NSradfyamanus.^nhit4 with the bh4$ya of Bhavasw^min, published by K.SAmb€*)siva 
ShcTstri in 1929 in the Trivendnim Sanskrit Series. (Vide Appendix II). 

N4r.flourished nearly at the same time as or somewhat Inter than Y4j/poinls out 
Dr.Kane. His treatment of ordeal shows that he comes next to Y/tJ. He indicates the 
immediate next stage of the development of ordeal. 

N4rada himself is mentioned by name in connection with ordeals (Stanza 253). In his 
treatment of ordeal N4r, has in fact tried to reconcile (he statements of Manu and Ydj. 
It will apprear that the earlier writers used the word Sapatha for the divine mearu: of 
proof. Manu speaks of Sapathas while Y4j, gives Divyas. Nar.'s verses on Sapathas (23- 
40.243*248) closely follow those of Manu VIII. 109* 116, IN 249, he points out that the oath 
should be used in the light offence.s, while ordeal should be conducted for (he grave 
charges, (this rule can be derived from the rules of Visnu and Yaj. It is however mentioned 
in a crystal<lear form by Nflr. Here for the first lime) and then gives in 252 the five nrdeals 
which are the same as Y4J, 11.95. Having thus synthesized the Sapathas of Manu and the 
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Divyds of YSj. (The Synthesis between \1anu and YSj, is claimed by as his contribhuhon 
to the systems of ordeal in verse 253 in which he quotes his own name), he adds two 
more forms to the list i.e. the ordeals of Tandulabhaksana and Taptamdsa. In both the 
cases^he starts giving details in the first person (Atah pa ram pravak$ydmi etc.)* VVe thus 
find that Ndr*s treatment of ordeal establishes a clear link with his predecessors and can 
thus be taken in historical succession to Manu and YSj. 

Manu is named at serveral places in Nflradasmrti. \iTsc 250 speaks of Sapalhas 
according to Manu and wc see that Niir's statement on Sapathas ciosely agrees with those 
of Manu. But in many other places we find that Nar,' does not agree with Manu and the 
views quoted by him as those of Manu do not correspond to the extant Manusmrli< In 
251, N2r, erdits Manu with dividing otdcaJ into five kinds and in 326 he gives Manu's 
views about the poison ordeal. It must be pointed out that in both these cases we do not 
find corresponding passages in the extant ManusmrK which can corroborate N»lr's 
remarks. Obviously Ndr, had a version of Manu before him that was some what different 
in certain respects from our Manu or N4r. May be referring to Vrddha or Brhanmnnu, 
observes Dr. Karxe. 'the extant Manusmrb contains only about 2700 verses. N«1r, probably 
arrives at the larger figure by including the verses attnbuted to Vrddha Manu and 
Drhanmanu*—he points out elsewhere. 

Ntir's reference to'Manu's five ordeals'should therefore be taken cautiously. It should 
be pointed out that referring to the five ordeals, corresponding N^r's verse in 
N^radlyamanusamhit^ dre^s reference to Manu. 

It must be pointed out that the five ordeals are mentioned in the SiJtra form in VDS 
and the Dharmasdtras of Sankha and Ukhita, but they arc put for the first time in then* 
most up to date form by Ydj. We do not have any direct evidence which may point ovtl 
the original source or tiK author who gave the five ordeals. Regarding the possibility of 
an earlier version of the YAjhavalkyasmfti, Dr. Kane c^>servcs 'From the fact that the Sdtra 
of Sarikha-Likhita cites YA), among promulgators of Dharma^lra, while YAj, himself 
includes ^iankha-Likhita among the pn^>oundcrs of Dharma, it may be plausibly said 
that Sankha. Likhita refer to an earlier Yajhavalkyasmrti that the extant one. Beyond thi.s 
there is no evidence to establish that there was an earlier version of the present 

Smrt;.What the original Senfti contained, whether it wexs in prose of verse or both 

, whether it dealt with only Ac^ra and PrAya^itta sections are qui*sti<ins on which 
conjectures may be advanced by there are no substantial materials for arriving at even 
tolarably certain conclusions. 

If wc thcrcfoic prefer to take * Dai vam PaAcavidham jfieyacnityaha BhagawAnmanuh' 
(251) as an ArthavAda or a case of PAdapiIrana, we can see Nar. As reconciling the 
Sapathas of Manu and the Dhyas of Y^. in his treatment of ordeals. 

NAr, has contributed to the development of ordeal in his own way, though as a matter 
of fact he has only elaborated the rules given by his pmdeccssors. (i) Me thus details out 
the rules of the appl ication of ordeal (241 A2), but this has ultimately resulted in reserv in g 


Rarest Archiver 




Eiicyclopaetiic Du liDiutr^ of the DharmeUsim 

ordeal in the very types of offences mentioned by him. (ii) Nar/s efforts to reconcile the 
Sapathas of Manu and the Divyas of have ultimately led the later writers to 
distinguish the two varieties into water-tight compartments, (iii) Nar, stressed the Ddsa- 
Kala-Bala aspects of the ordeal, (iv) has added two new forms. 

6tiiaspali: 'NSrada. Brhaspati and KfityAyarta form a triumvirate in the realm of 
ancient Hindu law. All these three Jurists exhibited an excellent analytical insight and 
most perfect acumen elaborating and explaining juristic principles and philosophy. 

Br* is certainly later than Manu and Yij. It is difficult to state his relatiortship to NAr. 
He agrees more closely with Manu than NAr. Does, but in many respects he shows a great 
advar^ over NAr. So, he is probably contemporary of or not much later than NAr. KAt, 
looked upon Bf. As an authority who must have flourished several centuries before. He 
cannot therefore be placed later than 4th century A.D. He must have thus flourished 
between 200-400 A-D. 

Complete Smrti of Br On law has not yet been discovered. ' It will be, when 
discovert, a very precious monument of andent India exhibiting Ngh water-mark of 
Indian acumen in strictly legal principles and dofinitiems. 

Wc find in Nibandhas. many verses on ordeal lhat arc common with Br. and Pit. Prof, 
K.V. Rangaswami Aiyangar reconstructed Bfhaspabsmrti in 1941. On p.l3] of his 
introductirm to this reconstructed Smrti he points out that Pit, describes ordeal in about 
200 verses On p.l37, he points out the total number of verses on ordeal by 6r. as 33 (Dr. 
Kar>e also in introduction to his reconstructed KAtyAyanasmrti gives the total number of 
Br. Verses on ordeal as 33), while in the Bih Chapter he collects 92 versos describing 
various ordeals. Many of them arc fourvd ascribed to other writers. If wc thus consider 
only those verses which arc exclusively attributed to Br., total number of such verses may 
come between 30 to 35. We prefer to decide and arrange Br* Verses on ordeals as give 
in Appendix II. 

Br/s contribution to ordeal may be noted as follows:— (i) Br. has given four kinds 
of judgement. DharnunimAya is one of them which is established on account of culprit's 
own initiative for self-confessingthe truth or when it is achieved through means of ordeal. 
The concept of Dharmanimaya brought out by Br. Would itself indicate the mature moral 
principles on which law is based and would bring out the role played by ordeal in it. 
(Vide discussion regarding 'The judgement derived from ordeal' in the IV Chapter), (ii) 
Br. has stressed the evidential aspect of the ordeal and its gradation in accordance with 
the value of the offence, (iii) Br. Describes rune divyas, but he is specially credited for 
developing in Phala divya. 

(9) KAti/d^nn : KAt^'Ayana is a xery important writer who has largely contibuted to 
the development of Hindu law. He contains the same advanced views about law and 
rules of procedure as are found in NAr, and Br. He is even in advaiKe of these two writers 
in certain matter.*:. He gives numerous diBniti<ms. The date of KAt. Can be settled only 
approximately. He presupposed NAr Artd regarded Br. Asa very leading authority. It may 
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bo $aid that Kat nourished between 4th and 6th centuries A.D. KSt Made gnMt 
contribution to the development of the oideaJ. (i) He concentrated upon the evidential 
aspect of the ordeal. He insisted upon always using the powerful proof and pointed out 
that ordeal could not get prefererxee to the human proofs which were more powerful. He 
at the same time gave an exception to this general rule and recommended ordeal in certain 
cases, fii) He introduced a very important rule of all ordeals for all persons, discouraging 
a sort of discrimination amongest these methods on the basis of caste of the person 
undergoing the trial. fiii)He recognized popular methods pre^'alent in a particular society, 
(iv) He disallowed certain persons from imdcrgoing trials, (v) He alJowd representatives 
to undergo the trial in certain cases, (v) He allowed retrial if the first trial failed. 

We get Kity^yanosmrti reconstructed by Dr Kane. K^t. Many a times refers to the 
views of Bhrgu. Two such stanzas in which Kit. quotes Bhrgu on ordeal are ; (i) In all 
Sihasas of the worst type, the truth should be found out be meam of divine proof even 
though there may be witnesses. (Verse 231 in Dr. Kane's edition), (ii) According to Uhrgu, 
the ordeals of balance etc. are prescribed for those who are suspected in league with 
marauders who have incurred popular censxiie, but in such cases there is no undertaking 
(by the complainant to pay fine) (Verse 413). 

It is remarkable that some of the views ascribed to Bhrgu by K4I. are found in extent 
Manusmrti but in several passages wc do not find any counterpart in extant Manusmrti* 
Both the verses quoted ab^e in which views of Bhrgu on ordeal arc referred to. do not 
have correspondence in the extant Manusmrti. These facts about K^l/s references to 
Bhrgu and Manu raise many serveral difficult qucsHcms. Whether Bhrgu and Manu stand 
for two entirely different works or for the same work and whether he refers to some other 
version of the Manu Smrti ascribed to Bhrgu? Tn may t^inion he is not referring to two 
separate works and that he had before him a version of the Manusmrti promulgated by 
Bhrgu, but somewhat different from and probably larger than the present ManusmrtT 
observes Dr. Kane. 

(10) Pitimaha :• Pitamaha is known to us only from quotations. He is most elaborate 
on ordeals. He describes nine ordeals in about 200 verses. Pit.'s special contribution lies 
in the ritualistic development of the ordeal. He gives in details the religious rites and 
rituals that arc required to be performaed before the trial. He stresses tha need to adhere 
strictly to the rules of preedure of these methods. Pit. may be assigned to some dote 
between 4th and 7th century A.D. 

Wc have seen above that. Y4j. and Vi$nu standardized ordeal and moulded it in a 
difinite system by developing its various aspects. They thus enunciated the lines or the 
framework in widch the topic of ordeal could be discu&sed. N2r., 6r.. Kii. And Pit. form 
the next stage of the development of the ordeal. They belonged to an age of formalization 
and classification. They also recognized newer methods which were becoming more 
popular and deep-rooted in the society. During this period, ordeal was thoroughly 
investigated in all its aspects and was developed in a full-fledged science. The ordea) 
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should be conducted by the persons expert in the science of ordeal*— these writers point 
out. It is rather intersting to obscr>’e that there appears to be a sort of complementary 
distribution in the stress laid down by these writers on different aspects of ordeal e.g. 
Dr. And KM, laid more emphasis on the consideration ordeal from the point of view of 
the value of the offence, while Nar. And Pit Pul more stecss on the favourableness of 
the season. 

Any way, the topic of ordeal attracted more attention from these writers. Ordeal was 
gaining more importance. Dh.writer, therefore, devoted more space to the discussion of 
ordeal in their works. Reason.s for such a grov/th can be given as follows: 

(a) One of the principal reasor>s for getting more discussion on ordeals ii^ later works 
was that, these writers gave a ^tiic treatment to the topic of ordeal which was 
accepted by them in their system. The {^writers realised the importance of ordeal 
as a deep-Footeed custom. They recognised its utility and admitted it as a method 
of proof. After admitting it in the legal system it was their duty to develop it 
properly. The Dh. Writers went into the details of the method and developed it 
in a fulUfledge system. With the advancemeni of law, one naturally expects lesser 
importance to be attached to the ordeals and wc find that these writers have put 
so m€iny curbs on the use of ordeal as such, the discussion of the topic has, 
however, gradually grown in st/e. The reason is the ^stric treatment of the 
subject Sistric treatment consists of systematising the subject to the discussed. 
It ini'olves in defining the norms and classifying its varieties and expects a sort 
of harmony in the development of the heads or the branches of the subject. 

l.aw of evidence developed gradually. Human proofs came late. They however 
did not abolish the divine testimony. Both the proofs developed side by side. 
Disausion of ordeal in these works is naturally co*related with the discussion of 
other proofs. Other proofs arc developed and discussed with more details, so we 
find a proportionate elaboration of the rules of ordeal in these works. 

(b) Another reason for devoting more space to the discussion of ordeal was that, it 
really grew more popular and was widc'Spread. Ordeal declared truth through 
divine intervention and exorcised its influence on the religious minded persons. 
Ordeal is a religio-legal method. It spread fast during the medieval period when 
religion has extensive influence on the minds of the people. Universal history of 
ordeal shows such a development. Priesthood had influenced ordeal. In the days 
of Pit.we find that ordeal was altoghethcr turned into a religious cercniony. 

Beside.s the prominent SmrtikAras discussed above, we hnd minor Smrti, writers who 
discuss only certain aspects of the ordeal. The commentaries and the digests quote stray 
verses on cmdeal attributing them to these writers. These writers are Hdrita, Vydsa, Ynma, 
PrajapAti, Atri and cithers. Digests also quote versos without ascribing them to any author 
as such. They are referred to hcreas Anirdistakartikavancana. CommcntaricSS and digests 
also quote verses regarding ordeal from the Padmapurana and the Kalikapurana. 
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Puranns arc also influenced by the Dharma^tra. AmcHigst the non'Dharma&^stra- 
works discussing the ordeal, special reference should be made lo the Kaumarikakhanda 
of the $kiinddpur£na. 44th chapter of the KaumArik^khand^ discribes 8 forms of ordeal. 
The description is obviously influnccd by the writings of NAr, Br,.. and Pit It also 
discloses typical pur^i>ic trends mixed with it e.g. it warns of the various sufferings in 
the worst type of hell for the culprits who play with this important method of di\'ine 
origin and assures merits for the person who undergoes it faithfully. 

Sukraniti is another such w'ork which describes ordeal as known and practised by 
the people. It also speaks of the merits or demerits one would accrue by cither undergoing 
ordeal faithfully or by playing mischief with it 

We have seen abov'C that the Dh. literature can be divided in general in three periods 
i.e. the Siltras, the Smrtis and the commentaries and digests. In the last stage of tlic 
commentaries and digests, we find that, commentaries on Smrti w'orks continued to be 
written almost to the end of this period but the general tondcnc)' from the 32th century 
onwards was to write works not pmfessing to be commentaries on a particular Smrll, 
but works that wca* in nature of digests containing a synthesis of all the dicta of Smrti 
writers on the topic of Dharma. Primar)* function of these ivorks is to explain the original 
text or to discuss a particular topic as it is found in Smrtis. They thus seved a very useful! 
purpose in preserving and giving accounts of the fifforent texts as existed in respective 
times. The explanations offered in these w'orks however reveals the social and political 
conditions of the time and arc thus very helpful in giving an idea regarding the actual 
ad mi n istra I ion of the ordea L Commenlancs of Asahaya. VUva rOpa, M ed hflti th i, Maska h n, 
Vijhitneilvara. and Apardka are thus full of information regarding the ordeal. Digests like 
Kalpatoru, Vyavah^franiroaya, 5mrticandrik<f, Divyatattva, VyavahJraprak^^la, 
Vya vah4ramayQkha and SarsvafH’ildsadelt with ordeal in an exhaustive way and supplied 
very important information regarding the melhod as it pa'vailed in tlicir limes. The 
Smrticandrika, for example, dropped discussion of the Water and Poison ordeals on (ho 
ground that they wea obsolete, while the Sarasvatfvil«V4a ha.s refuted its claim by pointing 
out that in Utkala the ordeal of water alone was resorted to and in Sourasena and 
Magadha the ordeal of poison alone was rvsorted. 

It is interesting to note that the discussion of ordeat in the Dharma^tstra finds 
complete accordance with the actualities of the times.' The DharmajUstra w'orks have 
been p^^x^uced from different parts of the country and some of the Commentaries and 
Nibandhas were produced under royal patronage by authors who were themselves 
associated with public administration or were judges. Apastamba (according to jolly) was 
of Andhra country, Baudhayana of South India, NArada of ^^epal. MedhAtithi of Kashmir, 
AparArka belong^ to Konkana, Haradatta lo South India and Nanda Pandita to Benares. 
The author of Subodhini belonged to the North India. VijAAne^vara produced tlie 
MitSksara under the patronage of CAlukya rulers, I lemAdri was minister of the YAdaw'as 
of Devagiri, Lak$mldhara was a minister at Kanauja, Cande^vera was a minister and 
judge under some Mithila rulers. MAdhava w*a& minister of Vifayanagar and Vacaspati 
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Mi^a was a court Pandita under one of the later Mlthila rulers. The author of 
Nfsimhaprasida was a Viceroy (at Devagiri) under one Ahmedanagar rulers and the 
author of the Sarasvatfvilasa was a ruler of Orissa. Why should they all have indulged 
in pastime of writing about a system of judicial administration which never existed?' 

Whatever is said in DharmaMstra regarding the ordeal is happily corroborated 
through other sources. Rcfcrerure to ordeal in literary works co-related wi^ the observatior>s 
of the Dh .writers, so did the Historical records. Ordeal is reflected in the epi graphic 
records as also in the accounts of the historical travellers. Many of the Hindu states 
established in the 17th and the 18th century after the dowr\falf of the Mughal Empire, 
revived the Hindu Judicial System. The DharmaSAstra tradition was again revived and 
the subject of ordeal got increased importance. Through the Maratha records, it is quite 
clear that the Dh. ordeals were revived otkc again. Considering the importance of the 
subject, special manuals were compiled or written on the si^Ject of ordeal collecting the 
latest information from the Dh. literature, discussing the forms and the procedures of 
these methods. These works are— 

(1) Divyanimaya of D^modara Thakkur (compiled under the auspices of Muhammada 
Shah). 

(2) Di vy ad ipiki of D4modara Thakkur (compiled u ndcr the auspices of Sangra ma Shah) 

(3) Div yclsamgraha of Sadina nda. 

(4) Div yanusthinapaddhati of N4rayaiiia Bha tla. 

(5) DivyavatArah—-Compilation made by the Pandits of the Madras College. 

Ordeal has gone down deep in the society as the custom of the people. It has a great 
utility in the legal sphare and is adopted by the rruxlem law in form of legal oath. It is 
not dead even today and is practised by the people in .<tome form or other. Tt is prominent 
in the tribes. The tribal information rcganling the practics of the ordeal is collected here 
which only substantiates the far-reaching influence of the Dh. Ordeal on the Indian mind. 

Ordeal was practised in all parts of the world. It play a great role in the development 
of the legal ideas, as also in the social evolution of mai^ind in general. The anthropologists 
and the legal academicians have therefore tried to investigate the various aspects of this 
important medhod. It is intersting to see that the arulysis of the oath and ordeal made 
by old Dh.writers exactly corresponds with the conclusions of the modem writers on the 
subject. 
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POLICIES AND SCHEMES 

Askscmblies and commillccs in mediaeval, and to a limited extent likewise in modem 
India, met and meet to consxilt; not as a means of vaUdating pre<onccivcd policies and 
schemes. The power of decision, as we have seen, rested with the ruler in those contexts 
whore the meeting met to advise the ruler. But on the other hand the sabit/i might well 
meet, as otherwise individual ministers might approach the ruler independently, in order 
to discuss a project initialed entirely by the jaftepada, or by a caste, or by some individual 
such as the merchant in our illustratin. Where the project came before a ruler already 
furr^ished with the consents of the relevant prestigious or powerful groups It would be 
a relatively simple matter to obtain the ruler's fiat. The duty of the ruler to satisfy the 
public enabled them to rely upon his favourable reception c^ a petition for royal assent 
to a properly investigated scheme. The decision of a traditiorxal assembly, especially if 
it purported to declare cxistom, or to re-establish or reform custom, could be sure of royal 
approval, which would sometimes be necessary to coeite dissidents, especially if the 
latter were intending to leave the caste and or the locality in any event. 

The British period introduced a novelty. The ruler, i.c. first the East India Company 
and later the Crown, allowed, without authorising, the decisionsof traditional assemblies, 
such a caste-fMirdnrya/, provided that these were consistent with natural justice (a 
requirement related only to judicial activity). The theory that the decision was that of the 
ruler advised by the panchayal seems to l^ve survived. It is most urxfortunate that we 
have no evidence of a decision of a utbhd or parisad being taken to a ruler for his 
cancellation. But the practice of having, if possible, a representative of the ruler present 
at the debates shows a fear that a decision might be upset ultimately by the ruler. The 
fact that in the early days of the East India Company's rule decisions by caste-tribunals 
including those relating to nominations for headship of religious institutions, were 
eagerly sought be to set aside, whether by cancellation or appeal judidally, supports the 
view that the ruler's ultimate responsibility for the spiritual arvd secular welfare of the 
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subjects M'as sufficient authority for his setting aside (if he dared) a decision of a popular 
or other traditional assembly. But our evidence for medieval times docs not amount to 
this. On the contrary, what we find is that solemn decisions of high-powered and 
numerous tribunals representative of many points of view and many conflicting interests 
were reopened by further complaints and further investigations, until ultimately the 
antagonists, worn out by the conflict, accepted some practical and 'just' solution. 

Redressing of grievances was a favounte t<^ic for debate. The duty to abate a 
grievance was that of the ruler, and apparently I hat of the ruler alone. 

Public control over the ruler or his deputy was exercised indirectly by dilatoriness 
in paying taxes, refusal of cooperation, threats of revolution. No doubt great tact was used 
in all such crises. Appeals were made to the higher order of things transcendental 
obligations, moral law, to d/ramm. This is the reason for all the vague and highflying 
exhortations in the in its rHjA’iiharma'kdnda. A ruler whose schemes di.smayed 

many could be frustrated by having his audienccchambcrs besieged by daily visits fn>m 
caste-leaders or their spokesmen and representatives of merchant and other powerful 
classes, patiently waiting fur greivances to be redressed! 

Wb are in a position to see public participation in government from two points of view, 
(n the background, ever-present, is the half-detached, half-fcalous concern of the people 
that the ruler shall perform his traditional functions. Their views arc voiced by 'natural' 
representatives. In the foreground the public participates in two obvious ways ; (1) by 
supplying a ca.stc or cadre of skilled administrators competent to look after, primarily, 
finance and the 'peace' of the population; (ii) by providing assessors or even judges, and 
expert committees of jurists to deal wilh legal business. At periods with a lack of a 
sufficient number of people wilh a belief in or skill in the relevant iSstras, and the will 
to apply their knowledge, together with, perhaps, a state of affairs in which appeal to 
traditional learning was ineffective to settle disputes, deputies of the ruler acted as 
adjudicators. There is little gmur>d for expecting a third contribution from the public, 
namely by way of the army (which was also the force to maintain order in other than 
minor village disturbances). Most soldiers were, in mediacal times, persons of tow caste, 
criminals, slaves, or part-time soldiers who were also agriculturalists. 

But in contrast to this situation, sometimes wrongly described as possessing the 
features of permanent institutions and 'local self-government' upon western lines, there 
is CN'idence of a modification which deserx’es very close examination. It remains to be 
determined whether w'hat we find in this cs'idence is an exception to the general rule, 
or merely a particular instance of the spirit arul practice of mediaeval India which would 
be more generalised if the conditions had been more general. In South India there existed 
numerous a^r/ifefms. namely colcmics or settlements of Brahmans, living upon lands 
donated to them for the maintenance of their variou.sidsfros. The holdings of land were 
approximately c<iual, but the lar>ds were naturally not tilled by the Brahmans themselves 
but by their dependants, families of lower castes who were specialists in agriculture. The 
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internal government of these agraharas was established in the charters granted at the time 
of their foundations. According to these the committee of government was actually 
elected, and there were rules preventing the reflection of persons who had held a scat 
on the committee after a certain length of time. Rules of procedure were laid down to 
ensure a democratic control of the affairs of the colony, but of course the electing of the 
members, and the right to be a member, were confined to the share-holders themselves. 
The rules and constitution of such ogratutms have aroused a merited interest. But they 
are to be seen as elaborate schemes intended to secure the peaceful martagement of what 
was virtually a club in respect of its domestic affairs. The district as a whole, and the 
kingdom, were certainly rxot run upon any such lines. It was an exception which proved 
a rule. 

No legi.slative power lay with any assembly without the actual or nominal consent 
and 'enactment' of the rulen But here it is very difHcult to generalise. There is evidena' 
of villages, and even sub^livisions, making ordinar>ces which shall be binding upon 
inliabitants ; likewise castes and communities in full assembly make regulations to be 
binding thenceforward upon their members — in both cases without overt reference to 
the ruler or his deputy. It would appear that in matters of custom which did vol affect 
the revenue, and where outsiders could not be affected, the powers of excommunication 
possessed by the local assemblies were sufficient to enable legislation lo the effeedvo, and 
constitutionally allowable, even without the ruler's participation. It was otherwise where 
the ruler was the patron of the region, where local committees were weak, or where it 
was necessary to coerce persons outside the reach of bodies which could exert force only 
by way of excommunication. We have lo remember that, in general, force of a coercive 
character such as mutilations and imprisonmant were beyond the powers of any but the 
ruler and his deputies. The king's own powers of legislation were confined to his 
traditional fields of secular regulation. He could not certainly, by regulation, take away 
one of the »*iltcmativcs which the religiotis law might allow, or require some conditions 
to be observed, provided that this could be supported from the dharma-d/Htrn. 

The villages themselves, basing their activity upon the sanction of custom, exercised 
considerable executive powers, particularly in the way of apportioning the revenue, and 
in policing their districts. Control of the police, exercise of petty criminal jurisdiction, and 
supervision of the market were in the hands of officials appointed by the village elders. 
In times of poor centra] organisation we And judicial powers exercised by very large 
courts, whose members represented wide areas of territory and perhaps the main castes 
in the region. The larger the court, the greater chance that the decision would be respected 
by the parties. 

Historical instances of ministers supplanting their masters and becoming dc facto and 
even de jure kings themselves are not rare. Political theory in mediaeval South India 
contemplated constitutions in which the kings delegated large responsibility to their 
ministers and virtually ruled along with them. 
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Modem India allows participation oi the public indirectly through local committees 
known as petnehaynH (referred to above) whose scc^ of activities is naturally narrowv and 
through the state and central legislatures, to which ultimately the municipal and 
government authorities are responsible. Public participation in justice exists by way of 
the castC'pa/idj/iyats referred to above and in the jury-system for criminal trials in certain 
courts : both of these fields for participation are so narrow that they may virtually be 
ignored. The civil service, as trained specialists, handle the day-to-day business of 
government, subject to the interference of tidans who want favours for their supporters. 

The method of deliberation, both in ancient times and today, appears to have been 
with the seniormost speaking first. The young, no matter how qualified, are supposed 
to remain silent in the preservee of elders, unless invited to contribute. The concept of 
an individual putting his osvn view-point is un-lndian. There are two reasons for this. 
Firstly speech, especially public speech, is not a method of frank and urunhibited self- 
expression. One must observe one's relationships in all contexts, particularly in public; 
and the re]dti(>nship which is for the moment uppermost many remove completely a 
consciousness of a private and individual view-point. Secondly, individuals whose own 
intrests conflict '.I with those of the group to which they belonged must always have been 
rare. An individual without a group would in any case never obtain a hearing in, or 
membership of, a sabhdoi any kind. The principles governing debate in any weirdly sahhd 
would Apply equally to meetings of unwordly people; who had nominally 

abandoned the world and its etiquette; and deference and ^sindination to obtrude a 
.scifLshor individual viewpoint would be as much required ofa sanyOstis of a householder. 

In the Vedk period decision nuty have taken place by majority. Traces of majority 
decision exist in Buddhist texts, based, as we suppose, upon the secular practice of the 
aristocratic sodcties. Acclamation and even voting with voting tickets are referred to. 
With the disappearance of institutions (save for the a^hdras referred to above) in which 
members were theoretically equal, dedsion by majority disappeared. All decisions in 
India were, until the advent of European-type institutions, unanimous. Until unanimity 
was achieved decision was postponed. U it became imperative to take a decision, schism 
was risked. Hence voting, and counting of heads are quite uncharacteristic of India, and 
modern India had has difficulty in assimilating this irmovation. The tendency seams to 
be to elect the man whom one would, on traditional grounds, wish to have as one's 
representative; the notion that the candidate who has failed to win the election does not 
represent anybody is also an uncongenial notion. Appeals to the electorate for votes are 
a novel feature of the Indian scene, they frequently take the form of attempting to 
associate the candidate with some principle (cutting across casle where possible and 
utilising caste-alignments where not) which the voter is expected to approve of, whoever 
the candidate might be. This is an uneasy combination of Indian and western approaches 
to selection of a representative. To test ^e theory that counting oi heads is anathema to 
traditional India one might obserx'e how decisions are made in so westernised an 
organisation as a trade-union meeting. The present writer would be very surprised to 
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lenm that decisions arc made by a show of hands, li this ever occurs the union is indeed 
far from the 'old' India. 


The Committee 

By associating the ruler or his deputy with the committee or assembly an attempt 
was rnade^ where possible, to unite the prestige of government with the prestige of social 
opinion. Only in highly technical fields, such as Brahmanical ritual and secrets of artisan 
and other guilds, would the ruler be excluded. The organs of power and the organs of 
public expression were thus rxonnally interdependent if they bad any force at all. Public 
resistance to un^traditional acts on the part of the ruler could amount to prohibition. By 
evading participation in the schemes of A the general public could convey prestige away 
from A and towards 6. No one was compelled to lake part in anything unless he would 
transgress caste usage by idleness. The result must have been the same sclf<ontained 
character of the habitua I 'partidpa tors' that we find in modem, non-burca ucra tic co un tries. 

Since leaders were natural and not elective they were not responsible to the public 
whom they represented. This historical background explains a features of modem Indian 
politics. Members of the legislatures, even members of cabinets, are likely to be re-elected 
even if their policies are disapproved of by the majority of the legislature in question and 
all the organs of public opinion. 


The Coverrunent Responsibility to the Man 

The movement towards a government responsible to the 'man in the street' requires 
the development of two non‘traditional entities. Firstly, the concept of the 'man in the 
street', the dti;ten as such detached from the pemasive mutual bargaining, the casterism 
and regionalism of which modem politicians constantly complain; and secondly a 
concept of a representative's dependence upon his constituents. At present the individual 
Irtdian. espedally in the vast rural areas, is lacking in personality and sees himself, and 
is seen by politicians, as merely a member of a group, or rather of many concentric groups, 
the interests of which, in sum, can be pnfdicted. C<MTuptlon, the oiling of the wheels of 
administration, favouritism, and all the inequalities of which people complain, happen 
because the only interests which strike the politician as real are those of his immediate 
supporters and those of the vast, scarcely comprehensible unit, (he stale or region from 
which he is sent to ParlJam<mt or the L^isbtivc Assembly. 

Personal participation in government is therefore that of the politician and of those 
to whose pressures he must submit. He is rxot dependant upon aU Che constituents, for 
if he still carries with them an inherited prestige or a prestige acquired by any of the 
traditional methods, he can be re-elected whatever his policies, or even if he has no 
policies. Responsible government, which is not merely a question of governing so as to 
lose the confidence of the legislative body, cannot occur without a much tighter link 
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between the constituent and the politician than subsists at present At present while the 
Indian government is still the bearer of the prestige of the pre'Independence Sirkar, the 
members of Parliament and M.LA/s are petty rijas, a rote for which many of them are 
hardly equipped. But the pe<^le get a government which they deserve, and the average 
Indian does not see, as yet, a perceptible shortening of the distance between the Sirkar 
and himself; and in this process of communication. 

It is conceivable that a more genuine trend will appear. Instead of the dramatic choices 
at the polls and the secret influences exerted on M.P.'s and M.LA.'s, idels may be 
achieved through compromises and delays. The Sirkar of today is much too precipitate 
and active for the liking of the traditionally minded. There is too much government. 
Public money, in too large quantities, flows too fast and in too many directions. Upon 
the theory of the consent of the people, schemes are inaugurated in great numbers, to 
which no recognisable people can bo assumed to have consented. The fact that a 
government remains in office is taken largely as carte blanche, and the credit for achieving 
Inde pend ence e nabled the Congress Party to remai n in power wi thout effective opposi ti on. 
The traditional deference goes to untraditional lengths for untraditional ends. The best 
illustration Ls the draconic alteration of the personal laws of the Hindus, an example of 
what appears to be a tyrannical reform of society, in the best hiunanitarian and ‘civilising’ 
intere.sts of the nation. There the lack of an intimate corxr>exion between the public and 
the legisiature enabled a very radical, and in places a rather poorly-drafted, code to be 
enacted, irrespective of the question whether it would be known to or understood, let 
alone obeyed, by the multitude of Hindus. Perhaps a new method of democratic 
government will evolve rather than the present adaptation of democratic forms to ends 
which arc not noticeably democrabc as that word is understood in democratic countries. 
Yet it must be admitted of the present set-up in India that it is no tyranny as that word 
is understood in the West. Clements which are at odds with the government arc free to 
exist, if not always to express themselves, and dissidence is as free as it was before 
Independence, or indeed before the British period. Prestige-worthy elements in the 
population obtain a hearing in the highest quarters, and that is roughly what could be 
hoped of traditional Indian government machinery, at its best, at any time prior to, and 
even sometimes during, the Muslim period. 


pArijAta and the madana-pArijAta 

The Pdrijitta, often quoted by the Kalpataru and the RatnAkams of Cande^vara, was 
assigned to a period between AD 1000 and 1125 and it was pointed out that the PflrijUia 
quoted by the Kalpataru was altogether a diferent work from the Madam-PfirijUla. The 
Madann-PArijata was assigned to a period between AD 1360 and 1390 in the History of 
DharmaiSstra, Vol. I. p. 389. In a recent case before the Patna High Court a passage of 
(he Madana^P&rijata assumed importarwe and incidentally the dale of the Madana-PitrijAla 
came in for discussion. Mr. Justice Dhavie, himself a Sanskrit scholar, after quoting the 
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views of Chose, Sarvadhikari and myself about the date of the Madatta^PSrijiifa ultimately 
left the question of date undedded (p. 579) but remarked, 'we have had lawyers on both 
sides in this case who are famUiar with Sanskrit and none of them, though invited to 
do so, has referred us to any quotation in the KatnSkara or the Cmfcteunf from the ParijtTIa, 
which is not to be found in tlw Madaiui'Pdrij/na'. Among the lawyers engaged in the case 
was the eminent Sanskrit scholar and antiquarian, the late Mr. K.P. jayaswal. It becomes 
necessary to examine this question very carefully in view of the failure of eminent 
scholars and lawyers to sh^ light on it by setting forth some passages or opinions 
attributed to the PdrijOla in early works like the RatnAaras of Candc^vara and to search 
for them in the Madana^Pinjdta and to show from this investigation that the PiJrijifta 
quoted by the Ralpataru and Candesvara is different from the Mitdatui’Pdrij/ita. A detailed 
or extensive examination of all passages cited from the ParijatA (which are several 
hundred in number) cannot be attempted here within the space allowed, nor is it 
necessary to do so. The passages may bt divided into three classes: (1) Those in which 
certain views are attributed to the PSrijata which are not found m the Madana-P/trijatn: 
(2) those in which the Madnna-Pdrijdta holds views or gives explanations which are 
opposed to or different from the views or explanations attributed to the PdrijdtA; (3) those 
in which certain views or texts arc stated to have been not mentioned in the Pdrijdta which 
are yet found in the Madana-POrijata. 

In this paper VR, KrR and CrR respectively stand for the Vivadaratnakara, the 
KrtifArAhidkarA and Criiastlutratnakara; Mpi stands for Madnna’Pdrijdta. 

I. Passages in whidi certain remarks arc attributed to the Fdrijdla which arc not found 
in the Madam-PdrijdtA, 

(a) The VR quotes (on p. 465) a sdtn of Sarkha*likhita $a i/Adyekoputrah sydd dvau 
Mid^avAtniAfioh kunfdt and notes (on p. 466) that the Pdrijdta explained ekapuIrA as 
iyi‘$thaputra. 8ut this explanation is not found in the Mpd. 

(b) The VR on p. 476 refers to Mamm, IX. 125 (that among sons bom to a man from 
wives of the same caste there is no seniority due to the seniority of wives in 
accordance with the dates of marriage but there is seniority anong sons according 
to the date of birth) and states that Laksmidhara holds that the special share given 
on partition to the eldest son is to be given to that son, who though younger in 
age (than other sons) is the son of the eldest among wives and that the Pdrijatn 
al.so accepted the same view. There is nothing in the MPd corresponding to this. 

(c) The VR (p305) quotes several verses of Kdtpdyana on property impartible by its 
very nature, one of which is 'pastures, ways and clothes on the hody,prayoj\/a and 
the materials used by craftsmen (such as cotton) are not divisible according to 
Brhaspati' and then states that according to Malayudha proyojya means 'money 
lent to a debt', while prayojya means 'a book and the like' aaording to the Pdnjdta. 
In Mpd (on p. 685) the Hist quarter about a debt consigned to a cocument is quoted, 
but nothing is said by way of explaining prayojya. 
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(d) The V'K (p. 589) quotes Menu. IX. 190 the widow of a sonless deceased person 
should secure a son through a sagcHra and should hand over lo that son whatever 
wealth may have been that of the deceased) and adds the view of the PSrijSta that 
the wisow should not herself take the wealth. The MPA does not say anything 
about Mom. IX. 190. 

(c) The GrG (p. 147) says that certain texts of Devala (on Sauca) were explained by 
the PArijAia as applicable only to women, SOdras and persons whose Upanayann 
had not yet been performed. In the MPA (pp. 44-50) there is a section on sauca 
in which, thouth many of the verses on sauca quoted from the in GrK are 

also cited, this explanation about the passages of Devala is not found. 

(f) On snana the CrK (p. 195) quotes YA)., 1.159 that one should not bathe in the 
reservoir of another without taking out five lumps of clay (or vessels of water) 
and observes that this applies only when the reservoir has been dedicated to the 
public and that this is the view of the Prak^kara, of the PArijAtn and of ^ridatla. 
In the MPa (p. 243) Vd/., 1.159 is quoted but there is no such explanation of that 
verse as is ascribed lo the PArifAta. 

(g) Thu GfR ip. 205) quote a verse which reads smtaso vai MArali snAtvA sarvapOpaih 

pratmicyaic remarks that the PArijata a'ads srotAsi for $rota$ah in that verse. That 

verse and the reading noted is not found in the MPA. 

(h) The (p. 249) quotes a verse of Vasisfha on fapa (26.13) and then sets out the 
explanation of the PArijAtn that one who has mastered the whole Veda should 
repeat texts from his V^a. one who has learnt only a portion of the Veda of his 
school should mutter the Purufasilkta and the like, and one who know only the 
CAyatri .should repeat verses from some PurAna. This is wanting in the Japa section 
of the MPA, 

11. Passages where the explanation of the PArijAtn deffers from that of the MPA: 


(a) After quoting NSr;, {DAyabiiAga, verse 7) that the husband of the girl is the father 
of the Kinlna, Sahodha and Gildhaja sons and declaring them to be entitled to 
a share in bis wealth, the VR, (p. 365) mentior^ the explanation of the PArijAtn that 
if the girl's father (i.e., maternal grandfather of the K^na and Sahodha) be 
sonicss, then the K6n!na and Sahodha become his (i.e. maternal grandfather's) 
sons, but if the matcrrvil grandfather has a soiv then the Kantna and Sahodha 
belong to the husband of their mother arvi that if both the maternal grandfather 
and the husband are sonless, then they become the sons of both. The MPA (p. 652) 
on the other hand says that the K^mina becomes the son of the husband when 
the girl is married, but if she is not, then the Kflnina belongs to the maternal 
grandfather. 

(b) In the VyavaftAraprakAia of Mitramiira (p. 524) it is stated that the view of several 
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digests such as the Smttkandrik^ the lAadarmralna, Kalpalaru, Ratndkarei (of 
Cande^vam) and the Pdrijata was that the mother succeeded as an heir after the 
father. But the MPd (p. 672) on Ihe other hand holds the view that the mother 
succeeds as heir before the father 

(c) The GrR (p. 140) after quoting Manu, IV. 46-47 forbidding Ihe an.swenng of the 
calls of nature on parvata and parvata-nustaka says that according to the P^rij^ta 
both parvata and its top are merxboned for the purpose of conveying that where 
it is impossible to avoid answering such calls of nature on a mountain, at Ica.sl 
the top of the mountain should be avoided. On the othe hand Ihe MPa (p. 43) 
dues not first read parvatO’nmstaka (but tut bhasmanu no gomaye) in Monu. IV. 47; 
tl^en notices the reading parvata-ntasioka and remarks that parvala^nuistakfl is 
employed to indicate that more blame attaches to answering calls of nature on 
a mountain summit than on a mountain. 

(d) After quoting Dak$a. 11.9 that the morning bath is commended because it yields 
seen and unseen rewards the GrK, 180 cites the explanation of seen and unseen 
rewards from the Pdrijdta which do not agree with the explanation given by the 
MPa (p. 62) of the same. 

(e) The Suddhiinttva (ed. by JivAnanda, 1895, p.39A) says that sapindlfa of brothers and 
the like based on the offering of pindas in irOddba was propounded by the M{tts\/a 
PuratM and by Baudhiyana and was so explained by the KAtitaJfiemi, Harohta. 
Kitipalaru, Parijatakant and others. But theMPAfpp. 129*31) explair^s at great length 
that sapiri4'ff* is based on connection or continuance of particles of the dame body, 
that this theory Ls simple and easy of application, while the theory of sAphidya 
based upon the offering of piifdas is vitiated by cumbrousness iKAlpana-gourovo). 

in. An interesting passage in which a text is stated not to have been mentioned in 
the Pdrijata which as a matter of fact is found in the MfM is as follows: 

The VK (R499) states that in a certain semfrird verse ascribed to HArita is quoted (viz... 
that when one member of joint family recovers by his own labour land that once 
belonged to the family but was lost to it. the other members get a share therin after 
giving one-fourth to the acquirer) but that this is improper, since that verse is not 
contained in the SmrtimdJutrtuwa. the Kanuuihcnu. the Kalpataru, the Pdrijata and other 
works. The Ddpatattva after quoting the words of Ihe VR argues that VK is not correct 
since the same verse (ascribed to^hkha) is found in the Ddyablujga. the MUOkfOrd 
and other works. That verse is quote in the MPd (P. 684) as from Sankha and is also 
explained. 

In the Krlyaralit^ra the views of the Pdrijata arc quoted several times on matters 
which are not dealt with in the MPd at all; e.g. KxR- p- 31 (that even Pancordtra and Pdiupata 
s<lsfras are authoritative when they do not contradict the Veda), p. 54 (about general rules 
on vrala), p. 59 (about the dmtd of a mantra when it is not expressly stated), p. 61 
(expla na tion of a passage from the Brahma Purdna abou t a samidh of Aiva ttha) p. 66 (about 
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the requirements of proper p. 92 (about Honut-drauya). 

The above discussion wUb it is hoped, convince scholars that the Pdrijitn is entirely 
different from the Madam'Pdrijdta. It is further to be noted that the chronological position 
of the two referred to aboue makes their identity impossible. 


PASSAGES FROM THE RAJAMARTANPA ON TITHIS, VRATAS AND UTSAVAS 

To the Jounial of Oricatal Kestarch. Madras, (Vol. XXIII for 1953-54) 1 contributed a 
lengthy paper (pp. 94-127) on 'King Bhofa and his works on Dharmaidsira and Astrolog/. 
Therein I referred to five works ascribed to bhe^a that arc concerned with astrological 
matters in relation to DluinnaiSsira. Out of these five the most important is the PdjamOrlanda. 
1 pointed out that at least two hundred verses from the PJijamSriando are quoted in the 
rt^ievai digests (such as the KrtyafaUidkara, the several KaumudH of GovindSnanda and 
(he Taltuts of Raghunandar^a) and expressed a hc^ that some young scholar would 
undertake to produce a critical edition of the texi of the Fdjantdrfatpda. As it contains 1462 
verses it might be years before such an edition appears. Since the Rdjam/Irfaffda is one 
of the earliest extant ttibanJ/tas on such topics of D/tartttasds/ra as vratas and ulsavas 
(which are matters lobe discussed in the Sih and last volume of my History of DliarniaiOslra) 
[ doomed it advisable to prepare a tentative edition of the portions of the Rdjomdrtaijda 
(from three Mss. that I could secure) dealing with tithis, vratas and utsovas. 

The three Mss arc: 

(A) The Ms of the Rdjamdrtanda in the Bharularkar Oriental Ir^titute at Poona, (D.C. 
Ms. No. 432 of 1879*50, desenbed on p. 108 note 28 of the above-mentioned paper). It 
was copied inSamuit lfi5S,Caitra, i.e., in AD 1598 and is fairly old. ltcontajr\spr$//uimtffn&. 

(D) This and C are Mss of the Pdjanuirtanda deposited in the Oriental Institute, Baroda. 
Ik^th these Mss contain prsffiamdlrds, but C appears to be the older of the two. They both 
agree very closely as the footnotes will show, though they frequently differ from A, and, 
.1 a guess may be hazarded, B is probably a copy of C or at least both lud the same origirul 
before them. Both contain no date of copying. They may be briefly described as follows. 
D repro.^mts accession No. 9318. it has 75 folios with ten lines on each side of a folio, 
with about forty letters in each line. The handwriting is good but the scribe w*as probably 
indifferently acquainted with Sanskrit and it has a much smaller number of prslffdmdlrJs 
than C or A. 

(C ) This is accession No. 3272. The folios are 27, but the last two are tom in two 
pieces. The two pieces of folio 26 arc there but one piece of folio 27 is wanting. The comers 
of the last six folios arc worn out and therefore the figures of the number of the folios 
after 21 cannot be made out. This Ms. ha.s the largest number of prStiutmStras of all the 
three Mss. It is copied in a very small hand, the letters being dear enough, although the 
ms. has a worn-out appearance There are 17 lines on each side of a folio with about 65 
letters in each line. The Ms. may be about 500 years old. 
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The principal Ms. is A. It lus numbered the verses and I point out the folios m tlu^ 
notes where the verses dted here can be found. For ready reference the verses set out 
here are consecutively numbered by me. All the three Mss. are full of mistakes/ but they 
serve to correct one another, 1 hope that I have been able to present a tolerably correct 
and readable text. The footnotes mention only important various readings. I have given 
a few references to some medieval digests wherein some of the verses occurring in the 
K£jantariar)4a and contained in this communication are quoted. I have pointed out in the 
paper quoted above (pp. 113-14) and here also that the ^jomilrtarida borrows many verses 
from other works without acknowledgement; even so some digests quote these borrowed 
verses as those of the BJtjamBrianda. 


Pa urflJta'Dha rma 

PurAna as a class of literature appears to have existed in very ancient times. The 
Satapatiui hrBi\nutr)o. Xi5.6.8 refers to /lifUsO'PurA/a. In Satapatha, Xl 11.4.3.13 it is stated 
that on the 9 th day of the Piriplava some part of pur Ana called Veda should be recited. 
In the ChAtuiogyoponisad, ni.4.1 it is said that the hynms of the Atharvangiras arc the bees 
and UUiB$a-PurAt)a is the flower and in enumerating the sacred literature known at that 
time the same Upanisad (Vn.1-2 and 4) designates Uihasa’PiiranQ as the fifth Veda. The 
drhadAranynkopan\9ad (11.4.10 and IV.1«2) contains a long list of sacred literary works in 
which arter the four Vedas occur llihasa, PurArpi, Vidyds and Upanisads. The TaiA (11.10) 
speaks of BrAfimatfos, ItiftOsos, PurAipis, Katpas and NArOsamsi^llufs. In the Atfiarvawda, 
X(.7.24 it is said that from ucc/iisM were produced rib, sitnans, chandas. Punjrta together 
with Vrt/us. 

The SdnkJidyatui Srauiastltra (16.2.27) mentions Purdrta’Veda and states that on the 9th 
day of POripfava one should recite the Purina (in the singular) while the Aivaldyana-iraum 
(X.7) provedes that PurAna-vidyA (which is Veda) shouls be recited on the dth day of 
PAriplava. The CautamaDhS ($.6 and 11.19) slates that a welhrcad brShmana is one who 
is cever in vdkjyvdkya (riddles, questioru and answers) ftihOsa and PurAiw. The APDhS 
quotes the view of a Purdffa, twice quotes two somewhat archaic verses from a PurAtta 
and the view of Bhavi$yat PurAna (vide. 1.10.297,1.6.19.13, II. 9.23.3 and 11.9.24.6). These 
references are sufficient to establish that centuries before the Christian era there was el thcr 
one work called HiftAsa-PurAttas or there were two works, one called Itihii^a and the other 
caUed Pur Ana which contained calso verses. That work or those two are row lost It is 
not possible to hold that the extant PurAras are the works referred to in the Satapratlui, 
the Upam$ads and the Srauia and Dfiarmastlfras. The Matsya Punlrt^ probably echoes a well- 
known tradition of its day when it asserts (533-4) that Brahma remembered PurAna first 
among all SAstras, that then the four Vedas issued from the mouths of Brahma and that 
originally there was one PurtiU alone, ib extent being one himdred crorcs of verses. The 
Brst portion of these words occurs in V4yu, 1.60- 61, BrahmAndo. 1.1.40-41 and Padma, 
V.1.45/ while NSfadtya, 1.9232 has the verse purAttam-eka-nwvAsit sarvakatpesu mAnava, The 
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extant Purdt^ may probably be recasts of the ancient ItiItJM-Puraifa or Pur/tm made in 
the Arst centuries of the Christian era. 

The extant Puranai vs'ere composed at a time when there was a restatement of the 
BrAhmanical religion, philosophy and practices after Buddhism and jainism had begun 
to show signs of waning. They effected a silent revolution in the religious ideas and 
practices of the people, without saying directly that the ideals of Vedic society were to 
be given up. They follow a procedure which been a special characteristic of Hindu 
society and its leading works from the most ancient times. Flesh-eating and offerings of 
flesh to gods were common in the Vc^ic age. But even in the Rf^wd^i there is apparently 
an undercurrent in certain verses that offerings of fuel sticks and oblations of ght are as 
efficacious in securing favours from gods as flesh offerings. For example. Rgveiia, Vlll.19- 
5^ assert 'whoever offers (worships) to Agni witi> a fuel stick or with an oblation of gfir 
or by means of Veda (study) or who performs a good sacrifice by bowing (lo Agni), for 
him alone run Aect horses and his alone is the most brilliant fame'. Compaa* RK VI. 16.47 
also. A similar altitude U found 'in some of the Vpeni^Mfs. The Mun4akof>am$ad say.s (1.1 4- 
5) 'one should know two vidifds pnra (the higher) and af*ara (the lower): the latter is 
constituted by the four Vedas and the six subsidiary lores, while the higher vidyd is the 
one whereby that Imperishable (Reality) is known. 

Here the four Vedas an said to be inferior Icmc and the VfHinisads arc said to be superior 
lore. The same Upanifad (1.2.7) condemns aparihvid^ when it states that sacrifices are 
infirm or leaky b^ts and that those foolish people who look upon these (sacrifices) as 
the highest go^ become subject to a cycle of births and deaths. The Kalhop<ftfi$ad (1.2.4) 
says it\ the same strain that what are known as nvidyd and vidydatv very contradictory 
on all sides. In the dialogue between Sanatkumara and N^ada (Chandogyopanisad, 
VI 1.1.) the former replies that all the four Vedas, Uihasa»Pura7)a and the other lores that 
N4rada studied ant nwre names and that he will tell him (Narada) what is beyond. 
Though there arc some Uptinisad passages which treat the Vedas as inferior, the Ufwii^ds 
generally treat the Veda as authoritative for certain purposes and actually quote several 
Vedic verses in support of their statements. For example the Ail Up, I US quotes RV. [V.27.1 
igarbhe ntiK Pra^^itopanifod, I.KVll quote RV, 1.164.12 (paficopddamK BfUp. 11.5.16-17 and 19 
quote RV, 1.116.12,1.117.22, VI.47.18 respectively. The Mutidakopanisad. II.2.10 empha5i7:es 
that brahniavidyd is to be imparted ortly to those who arc storiyas (who have studied the 
Veda), who engage in their duties, and who have properly performed sinvrata^ Similarly, 
It is said, in the Bfilp (IV.4.220) that brahmanas desire lo know this (great SclO by means 
of the study of the Veda, by sacrlAces, by gifts, by tapas (penance) and by fasting. Thus 
it is clear that the Upanisads accept the V^ias and the adigious rites enjoined therein as 
preparatory mcar;5 to a knowledge of the higher truths about the supreme spirit and do 
not altogether give up the Vedas and sacrifices as quite useless. 

The extant f’orJi^as adopt a similar attitude. They speak hi^y of the Vedas, prescribe 
many Vedic niantras for different religious riles and ceremonies: but at he same time they 
introduce such rev'olutionary changes in the conceptions, rites, duties, usages and 
practices of the people that the whole aspect of Hindu society dominated by the Vuraitas 
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becomes a great deal different from the \^ic society or the society at the time of the Sraulo 
and Crhyasutras- This will be illustrated below: 

The MaiMi^raia and some of the PurUtfos exhibit a famous verse which says *'on«* 
should strengthen the Veda by (the study and application of) Uihdsa and Purdtfa, llic* Veda 
is afraid of the man of meagre learning (with the thought) that he ((he man of little 
learning) may injure it "The VSyu Purdtm (1.200) emphasizes in (his connection that dvija 
who knows the four Vedas together with the angas (subsidiary lores of grammar^ etc.) but 
who does not know Furdna would not be a conspicuous (or clever) man. Similarly/ the 
Kifrma observes (11.46.129): if all (he Purditas together with ffi/uZsa arc placed on one side 
and the highest Veda on another it is the Purarus that will surpass (the Veda). 

Many of the Purdnas describe how the several Vedas and their sdkldb came into 
existence. For example VOyu chapters 60/ 61 and 65 (verses 24*27)/ Agni, 150.23*31 and 
271.1-10, Vardhn. 2-76*80 (^l^vwfe. Yajunrda. ar>d Sdmawda are re.spectivcly Ndrdyaifa. 
Brahmfiand Rudra), Visrtu Pt/rtfi;a/U.11.13(Rgocda/ Yafurveda and ^dmaxmia are respectively 
Brahn>^, Visnu and Rudra), Brohmdrfda. II ch. 34-35. 

A fe>v striking examples to how the Pmaf)as utilize Vedic mantras and legends 
may now be cited. As the Brahma Purdrja is said to be the first of the 18 Purdoas (e.g. by 
Purdna. 1(1.6.20/ by BraJtma. 245.4/ by the Miidksard on YdjBavalkya, 1.3 and by 
Hem^dri on Snfddha, p. 1551). it will be dwelt upon first. Bnrlinm. 129.62 {ardho )dyd iH 
iruteis) refers to Taitiirtyn»$amhitS. V1.1.83 {ardho vd esa dlinaiio yat paint) and SiilafWthfi 
Brdhmana, V.2.1.10 (ardito havdesa <ffmarre yaj-ldyd); Brahma, 140^ quotes RV. 11.12.1 (yo 
}dta eva); Brahma. 174.14-16 arc RV, IX. 114.2*4 (In a different order) and 174.17 Is RV. IX. 
112.3; Brahina ch. 151contairu» the story ofPurtlravas and Urva^. verses 4 and 12 of which 
echo the very words of RV, X.95. 16 and 15; Brahma, 152.34 is the same as RV, X. 109.6; 
Brahma, 120.9 Is almost the same as RV, X.97.22; Brahma. 233.62 refers to Muydakopainsad: 
Brahma, 158.27 is a close paraphrase of RV, 1.164.46; Brahma. 161.41 expressly mentions 
Purn$asifkta and versc.s 44^9 echo the words of RV. X.90.7*8,12*14; Brahma, 171.28*38 are 
a condemnation of gambling, verse 32 of which is based on RV, X.34.10‘11. 

A few passages from some other Piiriifos the same topic may now be set out. The 
Visnu PiirJiid, IV.6.64 (in the story of UrvaS and PurUrava.s) stales that the king uttered 
a Vedic hymn (RV, X. 95). The Matsya Purdtfa, ch. 93 (dealing >vith hema to the nine grahas, 
planets) employs nine Vedic manlras five of which are different from lh<)>e employed by 
Yajanavalkya (1.300‘1). The same Purina (237.13) prescribes (hat ^vhen evil portents 
indicated by animals or birds occut the five verses of (he hymn (RV, X. 165.9 beginning 
with devdif kaimla) should be recited; Mnlsya, 265.9 prescribes for bringing about the 
purification of an image of iiriga four mantras, viz. RV, VII.49.1*3 and X.9.1 Agni, 41.6* 
8 prescribes numerous Vedic mantras at the time of laying down stones or bricks when 
building a temple. The KdU’khanda (of the Skanda Purana) in 9.60-61 quotes Vdjasaticya’ 
samhitd, 32.4 (e^o ha devaii). 

It is very interesting to note that the Pirrdmts not only prescribe \^dic »wHfr<TS in 
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several riteS/ but also insist on the indusicn of Pauranic utantras in many rites. For 
example, Yaj:. 1229 prescribes only RV. 11-41.13 as the mantra for invoking Ve^ve-Devas 
in §rMlui. but the hlitSksaril adds that a snuMa mantra — ttgaedtantu mahdbMga should 
also be recited. This is Gamda Puritm, 1.218.7. It is ascribed to both Brhaspati and Br&hma 
Purffna by the Kalpataru on drAidtu and by Apararka (pp. 478/ 481). The Vai/u Piirdna (74. 
15*16) prescribes that the mantra 'Perpetual adoration lr> the gods, the pitrs and to the 
great to svadh^ and to svditd should be repeated thrice at the beginning and end 

of a ^dJdlui and at the time of offering pjWas'. This mantra is prescribed for this purpose 
by seven PurJnes and is called saptOrcis. 

The peculiar features introduced by the Purdr)a$ in religious rites and practices may 
now be alluded to. The most characteristic thought and the kcy*note of Puraws is how 
great results could be secured with little effort. Vy^sa states in Brahm Purdim (229.61* 
65) 'in the blessed kali age great rewards arise in return for a little trouble.' The same note 
is struck by A4d(syd (69.3 and 78), Vi^tju Purdrfa, Vl.2.34/ Padnta, VI/53.5-6. As a consequerxee 
of the above dominant principle, the Purdtfas lay great emphasis on dditas (gifts, particularly 
of food), on pilgrimages and baths in sacred waters at certain times, vratas, performance 
of f^rUddha. ahimsd and bhaktt These will be briefly illustrated by quotations. 

Gifts have been highly eulogised from, the Rgveda downwards. The subject of d^na 
has been dealt with in the History of Dharmaidstra, Ntol. 11, pp. 837*88. Here 1 shall refer 
only to two points viz. gifts of food and gifts tobrahmanas. ^veral PiirUtm wax eloquent 
over gifts of various kinds such as Agni, 288*213, Matsya. 82*92 and 274*289, i'ardtu. 99* 
111. The Rgvt'da (X. 117.6 condemns as purely sinful the man who did not offer food to 
the g(x1s of men (such as friends and guests) arid used food cooked by him for himself 
alone. The Bhagatfadgita contains the same dictum. The gift of food, particularly to 
br/lhmanas, is highly praised in some Purdftas such as Brahtttd, 218.10.32, Padma, V.19.269* 
307. Agni, 211.44*46. The BrahmJ says that the gift of food is superior to all other gifts, 
since food is very life of men and that on feeding ttm thousand brAhmanas a man even 
if always addicted to sins becomes free from adharnia. It is said in the Agni Purdt)a (211* 
44*46} that there is nothing higher that gifts of food, that gifts of elephants, horses, 
chaiiots, slaves (male and female) and houses do not come up even to a 16 th part of 
ofmaJdtta (in merit) and that a man having committed very great sins and then making 
gifts of food becomes free from all sins and secures inexhaustible worlds. Almost up to 
the present days all Hindu house-holders regard it as a duty to give food to the needy 
and particularly to poor and desen'ing brahmanas and students, but during the lost few 
years the shortage of food, hi^ prices and rationing have gradually lessened the age* 
long sentiments on annaddna. 

Some of the Purdtfas set at naught the rule of Manu (in. 149) that in rites for ancestors 
the family and character of brOhmanas to be invited should be carefully investigated. Both 
Padma (V.29.212) and the Skanda {Kdii-Htanda, 656*57) recommend that at Ifrtltas one 
should not engage in the investigation of the worth of brahmanas but should give them 
food if they ask for it. The Vdyu Purarja (82.26*26) provides that thebrahmanas established 
at Gay^ by Brahma are supermen, that one should not embark on examining their family. 
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chcvacter, learning or tapas. that when those Caya brihmanas arc grafified the Cods 
together with pitr$ become gratified and the pilgrim secures mofc^. The Varaha Purdna 
goes so far as to say that at Mathura a pilgrim should prefer to honour a brahmana born 
and living in Mathura rather than a brahmana who has studied the four Vetids (bu^ is 
a stranger to Mathura), since those men that dwell in Mathura are like Vi$nu. Hindu 
society has come to believe in the great merit of feeding brlhmarias and the Purdiias oidy 
echo the general sentiments of people. If the people in general had not believed in this, 
[ think no amount of interpolation or insistence by crafty brShmanas would have been 
effective. 

The BcudDUS. n.S.30, Manu, I1M26/ Vosi9lha, XI.28 contain the same verrie which 
emphatically assorts that a large company destroys five (Usidentta viz. the respectful 
treatment {of those invited), the securing of a proper place and time, purity and (the 
choice of) meritorious br^hmanas and that therefore one shoule not desire a large 
company (of btilhmanas at a srdddfta), yet several Smri/s and Purdrtas lay emphasis on 
profuse expenditure for irOddhas at tirttiAS. The Vd^u PunJifa, the Vr^i^u and Vardfut 
exprcassly provide that no stinginess lit, cheating in money matters) in spending wealth 
should be shown at Gaya. 

Some of the Purdttns draw a comparison between sacrifices and pilgrimages to and 
bathing in sacred places and recommend the latter in preference to the former. The 
r(/r<Ti;a says that sacrifices rc<)uire numerous implements, collection of various materials, 
the cooperation of priests and therefore can be performed only by kings or rich people; 
but going on a pilgrimage U possible even for the poor and yields results equal to 
sacrifia's and is therefore superior to sacrifies. These very verses and ideas occur in the 
Padnw Purdffa and the Vifuudimrmotlara Purdrta. 

tn pursuance of the dominant idea of inculcating matters that are easy but yield great 
rewards, the Purdnas speak highly of vntas. Thousands of vcr?ies in the Purdrfos deal with 
t^ruftis (c.g. Agni, chs. I75-’200, Otrutfa. hJdrttdfya. M7>23 and 110'124, Mdisya. 54* 

80, 94*100, VarAlui, 39-65). They were pul far above yfiffias as in Padma, HI.21.29 and 
Vl.96.25. HemUdri, himself a great minister of the YAdava King of Devagiri. wrote the 
Vrntakhanda (of Caitirvar^dntdmatft) which contains descriptions of about 100 vrataa to 
which over 2500 printed pages are devoted by him. It makes one very sad to Ihirxk how 
even responsible Mirtisters of Stales, instead of devoting deep and constructive thought 
to the question of the driving out of ruthless foreign invaders of Bh;tratavarsa, spent time 
and energy in such matters as vmtas. irOddfuis and ddnas in the thirteenth century and 
iherea ftcr 

Another ga^at characteristic of the Purdftas is that they lay great emphasis on bluikli 
and tidnujsmaraw (talcing for remembering the r>ame of God). The Padma Purdna says 
'even Pulkasas, Svapacas and Mleccha tribes if they am solely devoted to Hari, should 
be honoured'. The germs of the doctrine of bhakti may be traced even to the Rgveda (in 
the hymns to Varuna particularly). The word MoHi occurs in the Svetdsvataroponhad. But 
it is the Purdffas that devote great space to bhakti (religion of faith in and love of God). 
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Many PurJnas particularly the Bhagovttta arc replete with the eulogy, the theory and 
practice of bluikti. For reasons of space it is not possible to ()uote many verses from the 
PurStuts on this sub|ect. Because the Purdw often speak of the bhakii of Siva or Visnu 
or ICr$na or Devi and because they arc full of stories of fights even among gods 
themselves, one should not run away with the notion that the real teaching of the F^rfftjas 
is one of pure polytheism. The Punfius never tire of saying that there is only one God 
and Brahma, Vi$ou, Siva are only suppositions imposed by men. 

The PiirSnas lay great emphasis on remembering or taking the name of God. The 
VJmnna Punstja asks: "What has that man to do with many mantras who has bliakli for 
Jan^rdana? The nianlra — tuimi> lUirOyan/lya is able to accomplish all objects. Success is for 
those who have faith in Visf>u. How can there be failure for them in whose heart dwells 
Jac^Ardana dark like a blue lotus?" Stories such as that of the sinful AjAmila, ^vho is said 
to have secured nwksa {final liberation from birth and death) when on his dcath^bed he 
whok'hcartodly called upon NAriyana (his son), were meant to emphasise the doctrine 
that a single heart-felt invocation of the name of God, a single act of faith and complete 
surrender to Cod cancels the results of a whole life of sin and iniquity. This is also the 
teaching of the GitA in IX.30 'if even a very sinful man worships me with a single-minded 
devotion, he should be regarded as a saintly person, sirtce he has resolved to pursue the 
right course." 

The Vaniana Purtftja (94.63) and Padma, VI.24S.85 say that a man secures the same 
results by repeating the name of Visnu that one would secure by visiting all the tirthas 
and holy shrines in the world, many persons often say that the doctrine of aliintsA arose 
in India owing to the spread of Buddhist artd Jain teachings. This is not correct. That 
doctrine Is inculcated by the Upani^s {vide Chdndogys, 111.17.4 and VIII. 15 altimsan 
sarvabhilt/ini/anifatra tirihebhtfah) and in the Ditannasdlns {vide Gautama, 11.19, 23 and 
VII 1.24 dnyd sarvabhirte^u, frequently in the Mahdbhdrata, ASi, 11.13, Drcrf;a, 192.38, SSnii, 
26340, 266.6, 330.18, AnuiOsatta. U5.25, 116.38 Aivamedhika. 28.16-18, 43. 21) and the 
YogasUtra. 11.30 {ahimsd is the first of Bve Yamas). The Purdffas very frequently eulogise 
ahimsd. The Padma Purirta again and again reverts to the doctrine of ahimsd. In one place 
it says 'men who kill animals do not reach Heaven even with all the Vedas (they study), 
nor with gifts, nor with tapas nor with sacrifices. Sagos always say that ahimsd is ^e 
highest dhamia, the highest tapas and the highest gift. Those men, that are compassionate, 
look upon flies, snak^, lice, stinging insects and man as *he self (comparing all with 
himscii); vide Mdrkandcya, 25.32, Bm/rnufnda, 1140.35, Padma, V.18.440, Matsya. 52.8 and 
14341-332. Vdyu. 59.43 (for compassion for all beings). The Brahmdnda Purdrta states: non- 
enmity, freedom from avarice, tapas, compassion for all beings, restraint of senses, 
celibacy, truthfulness, sympathy forbearance, patience — these are said to be the root of 
the ancient dhamux- 

Though ahimsd was very much emphasized, some of the Purdnas were bold enough 
to say that if by killing or>e person many would live in happiness then there is no sin 
either great or small, in killing that persm. 
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M/inu {iV.726‘27) divides dtutrirui into i$la and pdrta. The former is constituted by 
Agnihotra. lapas, truthfulness, preserve bon of the Vedas, hospitality and Vai^adeva {Agni. 
2D9.3)/ wliilc the latter comprehends construction of wells with steps, deep wells, tanks, 
i7im<zs<7tn? (where food is distributed gratis) and the laying out of parks 209.2). Some 

of the Purdnas assert that by the diuirnut called a person secures heaven, but by 
performing works of charity ipiSriai he secures ntofcsA. 

Sometimes the P^irJ>;ds give expression to ideas that strike us as very modem, because 
they raise social service arul removal of distress and suffering as the highest dharma. The 
Brahmn Purffyja says 'that man's life is blessed who always strives for the good of others: 
fire, water, the sun, the earth and various kinds of crops exist for the sake of others and 
particularly the good'. Ihe Skanda (Kdii-kttarula) avers; adversities vanish in the case of 
those good men in whose hearts doing good to others is always active and prosperity 
comes to them at every stop. That purity is not secured by baths at sacred places, that 
reward is not obtained by numerous gifts, that reward is not obtained by very severe 
austerities, which are all obtained by doing good to others. After churning out all dicta 
this is the conclusion viz., 'There is no dfwrma higher than doing good to others and there 
is no greater sin that harming others'. In the MArkandofa PiinStfn a king gives expression 
to a fine thought 'I think that men would not obtain that happiness in heaven or in the 
world of GrahmA, which arises by bringing about the deliverance of distressed beings'. 

The last item that 1 would mention here is a surprising corKephon well in advance 
of modem socialistic doctrines: 'men should haveenvnership over only so much as would 
fill their belly; he who thinks as his own what is more than that, is a thief ar^d deserves 
to be punished.' 


PHALA-DIVYA 

The PhSla divya, the eighth of the nine ordeals discussed in the Dh. works provides 
an interesting study. It is mainly developed by Br. and is definitely a later addition to 
the list of the recognised ordeals. According to this method, the person is required to 
lick a red-hot iron bar (Ph^a). 

The word PhSls is as old as Ysj. U must however be pointed out that though Yaj. has 
referred to it once in 11.99 he does not give any detaib regarding its procedure nor does 
he include it in the list of the recognized ordeals given by him (n.93). 

The Mit, has however identified this Ph2]a with the fire ordeal described by Yaj. This 
can be concluded on the following grounds (T) Explaining the stanra 11.99 Mit. point.s out 
that 'Phala, TQla and Visa— as also the Jala which falls in between the ordeals referred 
toshould not be tried for the cases below l^lOO Panas,' It is thus dear that the ordeals 
mentioned in n.99 should refer to the ordeals already given in n.95, which means that 
Phlla of 11.99 should be taken as Agni of 11.95. (ii) it is interesting to note that after 
explaining the five ordeals given by Ysj., the Mit. has explained in a sort of an appendix, 
other ordeals also subsequently recognized and discussed by the later writers. These are 
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m fact four i.e. TanduJa, Taptaini$a, Ph^a and Dharmidhannau, but the Mit. discusses 
three out of them dropping only one the Phala. In fact there is no reason for dropping 
it particularly when yS\. himself has referred to it. The obvious reason as why Mit should 
have dropped it, could possibly be that it was not considered as a distinct method, but 
was identified with the fire onleal. We must point out that Mil's this identification of 
Phala with the Agnidivya has left an all'time effect on the Indian mind. 

Essentially Ph^la is an Independent ordeal. It has a different form than that of Agni. 
This Ph2la is developed by Br. Save a single line attributed to Pit. there is no other 
Smrtikara except Br. who has described this ordeal. The latter Dh. writers have however 
accepted the Br.'s Phtlla as an independent method. We have seen that the SC has brought 
Agni, Tapuendsa and Phsla under one head calling them as fire ordeals, but it only shows 
that all the three are in general related with hre. The SC itself treats all the three ordeals 
as independent oideals. But VN is more specific and dear on this point. It has made a 
clear distinction between the YSj.'s PhSla and the Br.'s PhSla. The latter is obviously the 
main Phala (mukhyaphla) discussed as an independent ordeal in the Dh. works. As 
regards to the former one, the digest points out that it is the same as Parasu (wc have 
already pointed out that the Agni divya of OiutrntaiOsira is essentially developed from 
the Parasu*divya of the Chindogya Up. The Agni divya is thus often referred to as the 
Parasu divya also) while the latter is the Mukhya Phila which is recommended for the 
lighter case. 

The Phala as identified with fire ordeal was naturally used for the severe charges 
Viivanipa and SC have referred to this view, but the Phlla (developed as an independent 
ordeal} is used for lighter cases. In fact, considered from the cost point of view, Phala 
comes last in the list of ordeals. 

According to Br. Ph^a is particularly used for the lifters of cows (Gocora). This, 
according to SC should be taken to mean the accused person in genera). The 5V reads 
Gocarasya for and points out that the Phala is used for gocira i.e. a farmer or a Sodra 
in general The digest supports its conclusion by quoting a statement of Gautama that 
Phala should be tried for a sOdra. 

There are no special rules regarding the bmc and place of conducting the Phala ordeal. 
The general rules of time and place are therefore applicable to the I'hlla ordeal. 

PROCEDURE 

BRfMSPATJ 

The Phala is made of Iron. It is 12 Palas in weight and is 8 Argulas long and 4 AngiUas 
wide. The Phala is made red-hot. The thief should lick it once with his torigue. If the 
accused is r\ot burnt, he is innocent, otherwise he loses it 
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pitAmaha 

(The accused person) desirous of licking the (red-hot) iron should be adked to do so 
by his tongue. 


KAUMARIKAKHANDA 

Oh Dhananjayaf Listen to the procedure of the PhiHa which I will now tell to you. 
An iron piece of 12 Palas' weight 8 Angulas' length and 4 Angolas* breadth is known 
as Phlla. The mantras given in the Fire ordeal should be (written and) tied on the forehead 
of the accused person He should be asked to rub his tongue upto 6 Angulas on the red' 
hot Ph^a. He ^ouid be given cow's milk to drink after the trial This is the best method 
of conducting the PtUlla ordeal. The tongue of the person should then be examined. If 
it is found burnt, the person is convicted. (Lit not to be released) but if it is not burnt 
he should be considered innocent. 

The important stages in the procedure of the PhSla ordeal are: (T) Performing the 
general rites, (ii) Heating the phaJa. (iii) Licking it by tongue, (iv) Signs of the success 
or failure of the trial. 


(f) perfomm^ the general rites 

Digests like SC. VP etc. point out that all general rites beginrung with the invoking 
of Dharma and ending upto tying of the Sirahpatra should firstly be performed. 


fji) Heating of the Phala 

Heating of the Phflla should be conducted in a systcinatic way i.e. the fire in which 
it is to be heated should be invoked ar>d established properly at the place of ordeal and 
then Phala should be heated in it. The Pridvivaka should address the Agni by tbe mantra 
Tvamagne etc. The accused person also should it with the mantra 'Tvamagne 
sarvabhatanilm' etc. 

(in) Liking the Phdta 

Kkh gives two important points as regards to the licking of the Phala. accussed person 
should rub his tongue on the Phala as long as6 AnguUs (whole Phala is 8 Angulas long) 
and should do it three times. Secondly, person should immediately be given cow's milk 
for drinking. 


(ie) Sijns of the success or failure the trial 

Signs of the success of failure of the person in the trial are clear enough If the person 


Rarest Archiver 



Encycloyavlik DicHonary the DharmaidiirA 

is free from biimlng os such, he is imu)cent He should be tal as guilty, if reverse is the 
case. 

Ph^b must have originaDy sprouted as a local variety in the mithila the North India 
in genera], gradually getting prominent so as to catch the attantion of a 5rrrrtA<aTa like 
Drhaspati who hailed from that region. 'The passage Gocaurasya Pradatavyam 
taptaphalavalchnnam* iti Smr/niti MaithiUg (sa dakalpadmma • sv Pbalam) possibly 
goes to show that this from of PhaJa-divya was very popular in North Bihar and that 
brhaspati lived not far from the Mithali region, obser%*es Mr. D.C. Sircar, who Furthr adds 
that 'This form of order appears to have been unknown in South India'.501 

Vhtiin was a popular ordeal practised in many parts of the world. J. MacCuUoch 
observes that the 'red-hot metal is of wide occurrence amo Arabs, Hindus and Chinese'502 

The red -hot meta I ordeal referred to by MacCul loch to be popu lar i n Ind i a is obviously 
in its licking form. This is the Phala-divya described by br. doubt, but it is not of wide 
occurrence in India as rcferanl by the .s<^otar. The contrary, we find that it is the most 
neglected (or discouraged) ordeal India. Br. is quite isolated as far as its recognition is 
concerned. From practi point of view also, it is found very rarely account also shows the 
it was never favoured by the people. It was almost a dead method in India. 

One of the rccisons for such a development of this ordeal appears to be that it may 
not be a genuinely Indian ordeal, or must have rather come down to India through Its 
contacts with the people of the neighbouring countics-say Arabs and Chinese among 
whom the ordeal is said to be popular. 

In all its history, the ordeal has never been found really rooted in the Indian soil. Wc 
have already observed that it has been recognised only by Br. It has been rejected by Mit., 
and though it has been included by the later writers in their digests, these writers have 
simply done the job of quoting Br. They have not offered or added any comment or 
explanation on it. 

Now, it is rather interesting to see that this method is described by Yuan Chawang, 
the Chinese pilgrim in India, but we have to note that none of the ordeals described by 
him tallies with any of Indian account (Vide Ch. VII), surely not with the descriptions 
of the other Dh. ordeals. It is remarkable that the licking form which is described by the 
Chinese pilgrim to be the (Indian) fire ordeal has got place only in Dr.'s writings. 

Br. might have found it convenient to rtame this new ordeal inroduced, by the old 
traditional work Phala passingly used by YSj., which could support the new method with 
a possible identification of it with the traditionally established method-ordeal B fire. The 
old world PhiSla serving as the title of the new method (Br has in a newer context already 
defined wha t a Phala means) thus worked both the ways—as a form, Phal a got establ ished 
as an independent method, while a free scope for its continuous amfusion and identification 
with the Phola—the fire ordeal, was left open. 

Wc find very rare instances of this ordeal. The example of grasping red-hot iron in 
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the presence of Cod Hoyasale^dra recorded in 1309 A.D. would show that it gradually 
travelled in the South also, but in most of the cases we find (hat il has been identified 
with Agni and is practised in that fonn only. We may refer to the following instances. 
(I) Kittur inscription records one instarice of the Phala-divya, but from the description 
it Is quite clear that the trial was conducted in the form of the Agni divya described by 
the Dh. writers. (Vide Ch. VU). (il) PhiOa di\’ya witnessed by Mr. Ali Ibrahim Khan, Chief 
Majistrate of Banares, was also really the Agni divya of the Dh. writers (vide Ch. \1I). 
((11) Ph^la divya described by Mr. D.C. Sircar is also the Agni^divya of the Dh. writers. 

These Intances clearly show' that the PlUla-divya was completely identy with the 
Agni'divya. Mil's idcnfication of the Phdla with Agni had thus all-time effect on (he 
Indian mind. Phila-divya in its liclung form as described by Br. was rather rearcly used 
by the Indian people. 

Referring to the differences in the views of different Uw-gives, D.C. sircar observes 
that '*one of the most glaring instances of such differences may be seen in the views of 
Brhaspall on the eighth form of the ninedivyas, namely the Phala-diviya** (The successors 
of Satavahanas p.367). naiydyikas or logicians. But mamedam implies a sarrjbandha, or 
"connexion", an invisible link or association. Senfbondlui is the wonj sometimes used for 
"marriage" or any kind of relationship such as kinship by blood or adoption, or 
paedagogical relationship, or civil sub|e^<m. Pre^rty, named a Mnjbandha in so early 
a text as kautalya's phrase sva-stHimhsanfbiindha), was thus inevitably likened to social 
relationships, and it seems that there was some interrelation, as the rituals and mock 
transactions believed to be essential to the validity of marriages/ adoptions, and so on, 
took on the forms appropriate to transfers of Properly. Without pursuing this aspect of 
the story, it is evident that a considerable degree of abstract investigation must have 
preceded the discovery that between "me" and "my thing" there must exist a uinjliaudha, 
of which there need be no concrete evidence, which makes the thing mine, and without 
which it would "belong" to no one. or at least to others than to me. For centuries jurists 
were content to take this svd-svdmi’6anfbondha as self-explanatory, to settle in what 
circumstances it might arise, and in what it would cease (atovc IV A iii« iv), and to leave 
the matter there. 


PHALA-DIVYA (Ordeal by Ploughshare) 

The Ph^a divya, the eighth of the nine ordeals discussed in the Dh. works provides 
an interesting study. It is mainly developed by Br. and is definitely a later addition to 
the list of (he recognized ordeals. According to this method, the person is required to 
lick a red-hot iron bar (Phala). 

The word PhAla is as old as Ygj. It must however be pointed out that though Y^. 
has referred to it once in II. 99 he does not give any details regarding its procedure nor 
does he include it in the list of the recognized ordeals given by him (II. 95.). 

The it. has however identiRed this PhJJa with the Fire ordeal described by YSj. This 
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CSiix be concluded on the lolloping grounds 0) Explaining the stanza n.99 Mit. points out 
that ThAla, TuU and Visa— as also tVie Jala which falls in between the ordeals referred 
to->should not be tried for the cases below 1,000 Panas.' II is thus clear that the ordeals 
mentioned in It 99 should refer to the ordeals already given in lt95, which means that 
PhAla of 11.99 should refer to the ordeals already given in n.95, which means that Ph^la 
of 11.99 should be taken as Agni of 11.95. (ii) ll is interesting to note that after explaining 
the five ordeals given by Y^.. the Mil. has explained in a sort of an appendix, other 
ordeals also subs^uently recognized and discussed by the later writers. These are in 
fact fouri.e. Tand^Ia, Taptam^, Phdla and Dhann^harmau,butthe Mit. discusses three 
out of them dropping only one i.e. the Ph^la. In fact there is no reason for dropping it, 
particularly when Y^j. himself has referred to it. The obvious reason as why Mit. should 
have dropped it, could possibly be that it was not considered as a distinct method, but 
was identified with the Tire ordeal. We must point out that Mil's this identification of 
Ph^la with the Agrudivya has left an all'time effect on the Indian mind. 

Essentially Ph<I)a is an independent ordeal. It has a different form than that of Agni. 
This PhAla is developed by Br. Save a single line attributed to P't. there is no other 
Smrtikara except Br. who has described this ordeal. The latter Dh. writers have however 
accepted the Dr.'s Ph^b as an independent method. We have seen that the SC has brougfit 
Agni, Taptami^sa and PtwSla under one head calling them as Fire ordeals, but it only shows 
that all the three are in general related with hre. The SC itself treats all the three ordcab 
as independent ordeals. But VN is more specific and clear on this point. It has made 
a clear distinction between the ^.'s Phdia and the Br.'s Ph^a. The latter is obviously 
the main PhAla (mukhyaphsla) discussed as an independent ordeal in the Dh. works. As 
regards to the former one, the digest points out that it is the same as Paraiu (wc have 
already pointed out that the Agni divya of Dhanna^tra Is essentially developed from 
the Para^'Divya of the Ch^dogya Up. The Agni divya b thus often referred to as the 
Para^u divya also) while the latter is the Mukhya Phila which is recommended for the 
lighter cases. 

The Phala as identified with fire ordeal was naturally used for the severe charges. 
Vi^ar^a and SC have referred to this view, but the Phala developed as an independent 
ordeal} is used for lighter cases. In fact, considered from the cost point of view, Phala 
comes last in the list of ordeals. 

According to Dr Phsla is particularly used for the lifters of cows (Cocora). This 
according to SC should be taken to mean the accused persem in general. The SV reads 
Gocarasya for Gocorasya and points out that the Phala is used for goc^ra i.e. a farmer 
or a SOdra in general. The digest sup»ports its conclusion by quoting a statement of 
Gautama that Phala should be tried for a Sfldra. 

There arc no special rules regarding the time and place of conducting the Phala 
ordeal. The general rules of time and place are therefore applicable to the Phdla ordeal. 
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PROCEDURE 

nRH/\SP.4T/ 

The Ph5U is made of iron. U is 12 Palas in weight and is 8 Ahgulas long and 4 Angulos 
wide. The PhALa is made red'hot The thief should Uck it once with his tongue. U the 
accused is not burnt he as innocent otherwise he loses it. 


pitAmaha 

(The accused person) desirous of licking the (red-hot) iron should be asked to do so 
by his tongue. 


Oh Dhanafkjaya! Listen to the procedure of the PhD a which 1 will now tell to you. 
An iron piece of 12 Palas' weight, 8 Angulas* length and 4 Angulas' breadth is known 
as Phala. The mantras given in the Fire ordeal should be (written and) tied on the 
forehead of the accused persoa He should be asked to rub his tongue upto 6 Angulas 
on the red-hot Pbsla. He should be given cow's milk to drink after the trial. This is the 
best method of conducting the Phala ordeal. The longue of the person should then be 
examined. If it is found burnt, the person is c<Mivicted. <Ut, not to be released) but if 
it is not burnt, he should be considered innocent. 

The important stages in the procedure of the PhAla ordeal are: (i) Performing the 
general rites, (ti) Heating the Phala, (iii) Licking it hy tongue, (iv) Sign of the success 
or failure of the trial. 


(i) Perforniiug titc getieral ritfs 

Digest like SC, VP etc. point out that all general rites beginning with the invoking 
of Dharma and ending uplo tying of the Sirabpatra should firstly be performed. 

(ii) Halting the Phita 

Heating of the Phala should be conducted in a systematic way i.e. the fire in which 
it is to be heated should be invoked and established properly at the place of ordeal ai\d 
then Phala should be heated in iL The PrAdvivAka should add the Agni by the mantra 
Tvamagne etc. The accused person also should it with the mantra Tvamagne 
sarvabhtanam' etc. 

One of the reasons for such a development of this ordeal appears to be that it may 
not be a genuinely Indian onleal, or must have rather come down to India through its 
contacts with the people of the rwighbouring countries-say, Arabs and Chinese among 
whom the ordeal is said to be popular 
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In oil hislory, the ordeal has never been found really rooted in the Indian soil. We 
have already c^served that it has been recognized only by Br. It has been rejected by Mil., 
and though it has been included by the later writers in their digests, these writers have 
simply done the job of quoting Br. They have not offered or added any comment or 
explanation on it. 

Now, it is rather interesting to sec that this method is described by Yuan Chwang, 
the Chinese pilgrim in India, but we have to note that none of the ordeals described by 
him taliies with any of Indian account (Vide Ch. VH) surely not with the descriptions 
of the other Dh. ordeals. It is remarkable that the licking form which is described by 
the Chinese pilgrim to be the (Indian) fire ordeal has got place only in Br.'s writings. 

Br. might have found it convenient to name this r\ew ordeal introduced, by the old 
traditional word Phaia pas.singly used by Ylj., which could support the new method with 
a possi blc iden tifica lion of i t wi ih the traditionally established method'Ordeal by fire. The 
old word rhdia serving as the title of the new m^od (Br* has in a newer context already 
defined what a PhAia means) thus worked both the ways-asa form, PhSla got established 
as an independent method, while a free scope for its continuous confusion and identification 
with the Phala—the fire ordeal, was left open. 

We find very rare ir^stanccs of this ordeal. The example of grasping red-hot iron in 
the presence of God Hoyasaleivara recorded in 1309 A.D. would &biow that it gradually 
travelled in the South also, but in most of the cases we find that it has been identlHed 
with Agni and is practised in that form only. We may refer to the following instances, 
(i) Kittur inscription records one instance of the Phala-divya, but from the description 
it is quite clear that the trail was conducted in the form of the Agni divya described by 
the Dh. writers. (Vide Ch. VU). (ii) Phals divya witnessed by Mr. All Ibrahim Khan, Chief 
MajisIrate of Banares, was also really the Agni divya of the Dh. writers (vide Ch. VII). 
(iii) Phala divya described by Mr. D.C. Sircar is also the Agni-divya of the Dh. writers. 

PRACRICAL V. TRANSCENDENTAL LAW 

This brings us to Che difficult and involved subject of the distinctions between 
injunctions to be found in the Smtii literature. Any commentator has to determine 
whether a text which in fact cor\flicts with practical usage is valid and binding upon a 
court or a customary tribunal, or can be distinguished as a applicable only in a sphere 
uncontemplated by the suit in question. To clarify the position: in dvil ligitation it might 
be argued that a Smrri must be applied, as for example, to the effect that the transaction 
in question, having been record^ in a fashion which does not comply exactly with the 
requirements of Smrit, is void and of no eRect. Money might have passed, and the suit 
might be for the performance of the promise stipulated for. Since it would be manifestly 
unjust to deny relief to someone who was following usage merely to comply with a 
formahty proscribed by the text, the court would se^ to avoid the textual law, ii not on 
an equitable principle, then at least because the text did not mean exactly what it said. 
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Likewise in marriage, where the texts recommend the sclectiim of a giri who is not a close 
relation and who has brothers, there might be a dispute over a marriage in fact hold that 
the violation of the first rule would render the majriage void, whereas the violation of 
the second alone would not have had that effect. There are two categories of injuettons 
which have to be considered, though the categories overlap. The first is the category of 
“seen^ncss", i.e. does the purpose which the text subserves relate to the seen world of 
perceptible causes, or docs it refer to the unseen world in which effects arise out of causes 
in ways not knowable otherwise than through the sastn ? The second category is that 
of ''sacrificiality". It the rule is directed to the fuJKlmenl of a sacrifice (however indirectly) 
it is different in kind from one which is directed to the ccnduct of an individual (e.g. 
a sacrificer or other '"actor''). The first classification of rules is into injunctior>s which are 
(directed to a "seen" object) and odrsfMha (directed to an "unseen" object. 

Wc could say loosely that the first are "practical", the second "unpractical". 

The second classification is between kmtvartha injunctions (those directed to the 
sacrifice) and puni^artha injuncHor^s. A breach of a dr$ta rule involves no more than 
practical inconvenience. A breach of an ad^a rule invr^ves usually nothing more than 
spiritual hazard. A breach of a krahjartka rule mearxs that the kratu, the "act", comes to 
nothing — it is therefore an important rule; whereas a breach of a purusdrUta rule affects 
the individual and will lay him open to the consequences, which, as the cose may be, 
may amount to penai>ce or fir^ or both if the circumstances pennit. We may proce^ to 
see how Medh. manipulates these distinctions. 

It must be understood at the outset that a Smrff nUe which is not to be discarded for 
any of the reasons set out in previo\is secllorts of this paper must be given some force. 
If it is not df^tdrtfui it must be adr^tdrttia. The lawyers hold to the maxim that no Smrff 
must be given an edr^Mrtha sense (whkh is in practice emasculating) if it is somehow 
capable of being given a drstdrtha sense. In the vyavahdn sections of smriti-s one naturally 
starts out with the presumption that the rules arc drstartha. Customary rules and bye- 
laws are all drstarOm. though they may have odf^to overtones. But exceptions will throw 
light on the way the presumption works in practice. At Many VIII.33 it is said in the Smrii 
that thieves of lost property must be killed with the aid of an elephant. Medh. says that 
the specification of the elephant U edrffdrtla. In other words the Judge may order any 
other form of execution, wHle any penance he perform.^ for failing to obey the sOstra will 
cover the spiritual fault of failing to use an elephant. Law works, as it were, upon wheels 
oiled by the judge's willingness to incur spiritual guilt (the present author's figure of 
speech). 

At Menu vni.223 the text says that after tendays from an agreement constituting a 
sole of an object the purchaser who is dissatisfied shall not return the object. It might 
be argued that it is sinful to return the object mn with the seller's consent, which would 
certainly be the case if the text had an adrsfa force. But in fact its force is merely dr?ta, 
and the meaning is that the seller shall not be compelled to receive the article back again 
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and refund the price. Further at VI11.179 the text telb us that 'The wise man shall entrust 
a deposit to one who Is bom of good family, is endowed with character, cognisant of the 
law, and truthful, has a large /c41owing, and is wealthy and honourable". What happens 
when the depositor chooses one who is not truthful, has not large following or is not 
wealthy ? Does it mean that the deposit is v<Md, or that the incurs sin by so entrusting 
his property ? What force docs the 5mriJ have ? We should not be alarmed, says Mcdh., 
for the text is advice as it were to a friend, and is not an injunction at all, still less is it 
an injunction even of an adt^idriita character, as would be injunctions on how to perform 
a sacrifice. The advice is of good practical value, and he explains with an illustration how 
good it is. Other instances where no transcendental purpose {adx^iartha) is seen could be 
multiplied in the field of litigation, but a fir>al instance would serve. Manu prescribes 
precise relationships between the punishments to be awarded to culprits of various castes. 
Mcdh. Says that these prescriptions have ruxufrsfd force (though the concept of punishment 
itself IS, of course, mixed, with the coi\sequer>cc that the court is not in any sense bound 
by them literally. 

Kingly duties appertain \Qdf$tOrtiut. If the king performs them he gains a transcendental 
re wa rd. Du t h i s function is purely practical. Therefore instructions given in Sniff i regard i ng 
penalties are drsi^rOut. and lesser pcrtallies may be awarded if they arc effective for the 
kmg’5 purpose. But this does not prevent the Smrthkdra, such as Manu, adding an 
essentially adrsfa force, for the purpose of emphasizing its obligatory character: but that 
will not render breach of the rule a spiritual offence as a matter of course, since the words 
are not to be taken in their literal sense: i«. whereas at 1X327 Manu says that Prajapati 
(Lord of Creatures) having created cattle, made them over to the Vai^ya caste (to tend) 
and an impression is thereby created that i/ otiters than Vaiiya (i.e. Sddr<*is) tend cattle 
they willafflicted with supernatural penalties, in fact all that the 5mffi means is that 
the Vaiiya, if in fact he docs tend cattle, must tend them in a particularly solicitous 
fashion. Still less could it be urged that SOdras tending cattle are to be punished or that 
Vaiiyas arc to be punished if they do not terwi cattle. 

So many examples have been given of the denial of an adr^fa character. A transcendental 
purpose may however be seen in injunctiortf relating to etiquette, caste^behaviour. The 
bruhimduTrt, or religious student, having fetched fuelsUcks is told, by Manu at U, 186, 
to place them in the air. If placmg them in the air would have the effect of drying them 
no adrsla purpose is to be inferred; but if in many cases the removal from dense forest 
and placing in the open would have the opposite effect the only motive could be adrsta, 
and so some scholars opined. It would be possible to take action against a student who 
did not place his sticks in the air. but of course not in the king's court, only in a tribunal 
vested with jurisdiction in such matters. A nice contrast between the practical and the 
transcendental is to be seen at Manu IV133-4. One should not pay attention to someone 
elsc's woman, and this prohibition is one should not pay attention to another man's 
wife: this is both drsta and 

The importance of an adr$ta command must not be underrated. That which is 
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comm^ndecl for an adr$ta purpose may still be exacted in the appropriate forum if it is 
easily stirred into action. People may be ex<ommunicated, evidently, for failure to 
perform superstitious acts which the sflsfra does not oblige them to do by any threat of 
civil or criminal penalty. That arises when the acts arc intended for practical welfare. One 
is entitled to infer an adr$to command even in Smrtis which are concerned with purely 
practical matters if. without the scriptural injunction, the person concerned would in any 
event tend in the same direction. An cider brother would wish to take a large share than 
his younger brothers (IX.153). the result is not that the Sffrrfi therefore has no injunctive 
force (sec below) but that the Smrfi contains an adr^to force. Breach of the rule without 
the authorization of custom will therefore lead to pcnancc, and the social sancKon is thus 
ensured. Needless to say this method of interpretation would be considered controversial 
by ddstrfs generally today. 

The conflict between the practical and the trarvscendental is like that which we have 
already noted between the legal and the moral. In tlie world of contractual relations there 
are many contracts which are prohibited or not recognized as legal by the iasirA. From 
the point of view of dharm they carmot be enforced ar>d those that enter into them may 
be liable to spiritual sanctions. Excessive miorosi, sale of wife and children, gift of all 
property : these are the illustrations Medh. adopts. The transactions, (hough defective 
from an standpoint, may well have a practical effect. 

Our final illustratiun may be taken from the law relating to suicide, which is rather 
special in that punishment for violation is hardly practical. The itfstra as expounded by 
Medh. docs not flinch from dealing with the subject because the objecKoits to suicide 
operated in a transcendental sense, so (hat the many suicides with which ancient India 
was familiar could lead, unless properly authorised by the sdstric system, only to Hell, 
for there would be no opportunity for penance. 

The distinction between kratvorOta and puru^rilta is less comm<m. At Manu VI 1.93 
a set of niyAnms or rules are laid down concerning enemies who should not be slain : 
"Nor one in distress, nor one severely wounded, nor one who is frightened, etc.". Tlwse 
interesting humanitarian provisions, in everyone's interest, one would have thought, 
become the object of controversy. What ill befalls one who breaks this commandment, 
and kills a terrified and unarmed enemy ? Presumably his military courts will not be in 
a position to punish him, even if they were disposed to do this, ^v'hjch is unlikely. If the 
niyamas were kratvartha (as might be urged by those interpreting the whole section in 
terms of the king's spiritual gains through honourable conquest, or war in defena* of 
his people) failure to observe them would merely hinder the king's attainment of Heaven, 
which need not be a pressing consideration either for the king himself or his soldiers ! 
Therefore, the jurist determines that the text sets out a prohibition which is addressed 
to the hearer in his own interest, not mere advice, but a sdslric prohibition, of the 
puru$artla category, like the prohibition of eating flesh of an animal killed by a poisoned 
arrow. 
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5ounw of Law 

Enough has been said to show that the source to which the judges must apply their 
minds are far more extensive than the soitH texts themselves. Even in interpreting and 
applying those they must use skills of a character andllary to the idstra. But what does 
Medh. recogni2e as sources oi injunctions which provide the starting-point in all disputes? 
This subject is involved and complex, and there is a superabundance of informatioiv Any 
student of Hindu law knows that the Vedic texts take precedence, in a dispute, over any 
Snirfi text on precisely the same sub|ect-matter; but that there is an obligation to obtain 
harmony if possible between 5mrfi*s where they are discrepant. In lyavoiUira topics the 
effort is not made so cttwentiously or so confidently as in the non-vyavabdra contexts, 
in which, after all, the application of social or spiritual penalties took place in an 
atmosphere in which reliance upcm sdstric learning might be more widely tolerated or 
encouraged. On questions the ultlmale determination of the Brahmans might well 
be acquiesced in, whereas in questions of property such sources as the Smrl/*s were open 
to objections. It is likewise well known that when the act enjoined by the 5nrh' was one 
which would be done even without an injunction the SmfU had no coercive or injunctive 
force, it was merely reiterative, illustrative, or mere cxhortatiMt. But assuming that the 
act or abstention would not be instinctive or automatic, what fundamental standards 
determined the rule of law ? 

One of the curiosities of Medh. is that he frankly admits that there are many sources 
of law which are not on the one hand instixKtive, conscientious, or automatic, nor on the 
other hand Vcdic or derivable from the Smffis or from custom which can be said to be 
based on lost Vedic or Smrii material. Apart from legislation to which wc have given a 
glance already and which will be mentioned in brief below, there are in practice many 
avenues through which Injunctions may come, to which the individual is positively 
bound to give attention or to live at his peril. The mass of the idstra repeats, like an 
incantation, that no conduct but that of pure Brahmans learrted in the Veda can ever be 
standard for anybody, but this was evidently not merely a counsel of perfection, but 
also a dangerous generalisation. For example, tlw student is to take lessons from the Sudra 
servant of his teacher on matters entrusted to the former. A stranger visiting a village 
he does not know, must find out what are the rules and regulations operating in that 
area, and cannot decline to receive warnings even from untouchables. 

The attitude towards the 5mrf/ is cynical, aruJ in places comical. No doubt Manu had 
access to materials not available to us and gave us the benetit of the relevant information 
from the Veda, but he was no more than a mart he cortdensed his material misleadingly, 
used unnecessary words to fill up his metre, and borrowed heavily from practical life, 
not to say from common sense, which in x^avahdra weakens the force of his injunctions. 
The attitude to custom attempting to derogate from the 5mrf< is even more cynical. 
Widespread custorris, like that of marrying the maternal uncle's daughter, spring from 
accidental origir^s. Deviant practices spring ffotn greed or i^orancc. injunctions arc valid 
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ii they come Irom the practice of "good" people, but never if they emanate from the 
traditions of non-Hindu pec^les or believes. A statement on dhamui must always be 
authenticated by reference to texts or to a custom which can be approved in such a 
manner. An actual usage, so long as it is not objectionable, can be itsed to clarify what 
the law is. As for the relationship between custom and the Smrti, the Smrti may lie 
dormant, as it were, until the custom itself dies away, in which case the Sinrti becomes, 
in that region, for the hrst time obligatory! One of the uses of Smfii is to show us what, 
upon that footing, can be done, since what the Smrif prohibits is obviously in use 
somewhere! Sorrtis can be vciy tme : they obviously incorporate by reference local 
usages, some of which might have no similarity with the provisions in the text! 


PolUkat Power and t}ie Low 

In all this variety the one factor which has not appeared is political power, judicial 
discretion, equity, scope for interpretation of texts, competition between sources of law, 
all these are evidenc^; but there Is no question of the king himself being a source of 
law in competition with the iibtra, nor could political advantage as such vary the sacred 
law or its method of interpretation. Yet, though the lung's subordination to the law is 
repeatedly asserted, there were loopholes through which the administration of justice, 
arid the nature of what we have CJJIed law, could be modified in practice, and Medh. 
was content that he saw justification for this modification even in iastric theory. 

The word dharma, as we have seerv con comprehend very diverse factors, idstrie and 
non*^ilsfr;c. Provided they were ru>t contravening an undoubted ^tric rule local bodies, 
corporations, could enact by-laws or regulations which would be enforced with all the 
rigour of a ^tWcrule lo which no exception could be taken. The king was under a Hslric 
obligation to reco^ise and put into effect the resolutions of guilds, associations, sects. 
And for these classes of pcc^le an opportunity therefore existed to conspire against the 
remainder of the public, and from the great wealth that merdunts were able to accumulate 
in ancient times {obviously with the royal sanction) it is evident that they were in the 
main successful. Medh. insists that while Manu speaks only of a judicial setting aside 
of gifts, mortgages and sales the king may in fact render void fraudulent devices by 
cultivators, traders and artisans which aim to subvert the public interest. 

The demarxds we make upon law are these i it must be certain, ascertainable, 
intelligible, and suited to the needs of the people. We do not require that it look after 
our spiritual needs as well as our secular needs, nor that it take care of our social 
responsibilities as well as our hnancial. No doubt there was a time when government 
in Europe in theory at least attempted alJ those tasks, as the Hindus seem to have 
attempted during the whole of their known history. What does Medh/s conception of 
law reveal as his demands upon the law 7 To him it is clear that practicality was the first 
consideration, suppleness and ready adjustability to drctunstanccs. These requirements 
were flatly contrary to the professed character of the Hindu jurisprudence, which, for 
all its very occasional references to enquiry and common sense, in fact tries to codify duty 
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in aI] possible spheres with all possible precision. Manu is an exception to the extent that 
he is vague and comprehensive in some of his more sweeping condensations and 
generalisations. The spirit of the is very far horn the flexible and contingent 
standard which Medh. presents as Hindu law. If so many qualihcations are to be applied 
before one can know what rule would be administered in a particular court — and we 
must bear in mind that an individual might have several tribunals before which he might 
be summoned to answer for his conduct — the law as a body of rules is no entry which 
can quality /or the adulation and worship normally attributed to it 

The answer seems to be this, that the inlellectual exercise was intended to achiev’e 
two results. First the supremacy and intcr^regional character of the klslra was to be 
upheld. The public believed in some supernatural forces, they only differed on what these 
were and what their effects might be. The SOsln purported to cater for ail points of view 
which could be claimed as " Hindu". Secondly no kingdom could claim to be a Hindu 
kingdom unless the Iffstra played some role in its administration of justice, and provided 
it played some role there was really no cof^eem on anyone's part how substantial that 
rule was or how pervasive the influence of the kistra n^ght be. This did no harm to the 
individual subject because, though the law was not certain and was barely ascertainable 
by the learned, let alone by the man in the street, he belonged to a unit, a family clan, 
tribe, caste, or village, which would defend him Independently of (he merits of his case, 
and without whasc support he was powerless how meritorious so ever he might bo. 
Action would be rare at all times, in a country which has never ranked activity as such 
high, and mature deliberation and delay would precede any act. The approval of the 
authorities would be sought for almost any transaction of real importance, and the 
i rusi s lence on w i messes a nd document ry ev idence is only a symptom of this s ubcon sciou s 
desire to implicate as many people as possible in whatever was done. 

The absence of a need for continuous development of (he law {as opposed to the 
h3slra). for recorded precedenU, for recorded reasons for judgments; (he absence of need 
for juridical as opposed toAf Hoc predictions as to what effects an act would have; the 
ab'^unce of concern about prejudice (despite the izfsfra's fulmlnations on the subjects), 
bribery', corruption of other kinds; the absence of a concern for true justice as opposed 
to w ha I would suit the majority of the ir^uenlial persons involved; all these absence 
account for the confused and illogical, though in the circunxsiances eminently practical, 
jurisprudence which emerges from a study of Medhatithi's commentary on the MonU' 
Smrli. 


The Rights of An Illegitimate Son of A Sudra by a 
woman of a twiccsbom caste 

In Fnhiinlota v. Nizam of H^erabad, the House of Lords were divided upon a number 
of questions, most of which are not relevant to (his article, but not the least interesting 
was the problem whether a Judge may found his judgment upon questions and authorities 
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not raised or dted by counsel and not appearing in the judgement ot the Court o/ first 
instance or the lower appellate Cotirt, if any. Lx>rd Denning, characteristically, took the 
view that the Judge’s responsibility was not confined to the path indicated by counsel, 
but the majority of his brethren indignantly repudiated this doctrine. Academic opinion 
is soli fly in favour of LotJ Denning's v lew for it seems obvious th a t there is a presu mp tion 
that the Judge knows the law. The advocate's duty to rehoase before him the authorities 
and arguments which existing legal knowledge provide and cxpericrv:e indicate is no 
substitute for the judge's own obligation to persist with enquiry and research, so long 
as there is the slightest possibility that counsel's reactions to proposibons put to them 
from the Dench may not have been maturely meditated, and that there exist authorities 
which might have a direct bearing on the issue in question but have not appeared in 
counsel's prepared briefs. The Madras High Court, if it had been asked this very question 
in 1B70 or thereabouts, could have made cmly one answer: at that period Judges such 
as Mr. Justice hlolloway were perpetually framing their judgments with reference to 
considerations drawn from a multitude of quarters, many of which must have been, at 
their first citation from the Bench, a surprise to counsel. The Judge at tliat period felt free 
to cite Roman, French, German and other law.s from his private library and if counsel 
would keep pace with him he must be an agile linguist as welt as a legal philosopher. 

It U unfortunate that in a very recent case a division bench of the Madr»*is High Court, 
Fanchapakesa Ayyar and Bashcer Ahmed Sayced, in VHu Ninittjan (Minor) v. At/ifiammaf 
and otiwri misstated the Hindu Law on a point which U, though not covered by direct 
authority, so plainly dealt with in cases upon closely analogous points that it is virtually 
settled law. Since the legal position of the parties to that litigation will be severely affected 
by the Russtatement, and since similar cases may arise in some numbers, it is desirable 
that the error should be pointed out at the earliest opportunity. The error was, of course, 
due to counsel's failure to make the conecl responses to questions fmm the Dench. 

Slightly simplifying the issue for convenience of exposition, the question we wlicthcr 
the plaintiff was an heir, and might, after the death of the surviving spouse, bo the sole 
heir and trustee of V, a Hindu make, a Sudra by caste. The learned Judges decided that 
the plaintiff would be the sole heir, and that he almady had a very substantial interesting 
the estate of P, his father. Tliis, it is respectfully submitted, is inci'inect, for in the 
circumstances as found P died intestate as to a large portion of his estate (part of which 
was subject to trusts for religious purposes), leaving his widow, a legitimate daughter 
and the plaintiff, his son by a woman who was not his wife but had Ix^n in his keeping 
for six years and more, and had been in his continuous keeping at the time of the plaintiff 
conception. The plaintiff w'as thus a dasiputra of a Sudra. But since the mother was a 
mcml^r of the Kshatriya caste, the unfortunate lad was not merely illegitimate, but also 
the issue of areprobated union, a jjratilomaja, for his mother was of higher caste than his 
father. Their Lordship rightly held that no marriage between the parents would have been 
possible at the time (this war prior to the enactment of the Hindu Marriage Act), and 
(hat the pathetic ceremony at which the father-lo>bc tied a Mli round the neck of the 
Kshatriya lady who was to be the plaintiff's motlier was no marriage at all (notwithstanding 
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its taking piace in a temple, and, presumably in the presence oi at least one witness): 
/or such a ceremony could be equally consistent with an intention to commence a 
concubinage, and no custom supporting marriage between castes in this order had been 

It is well known that the dasiputra of a Sudra can in certain drcumstances claim a 
share, or even the whole of his father's caste or could so claim if his father died before 
the coming Into force of the Hindu Succession Act, 1956, which abolished the dasiputra's 
privilege. As their Lordships remark, unions between persons of different castes were 
becurrung more common dunng the decades preceding the enactment of the 'Hindu 
Code', but the Hindu Law itself did not prove elastic enough to permit such unions 
without the aid of stature. Custom occasionally assisted the parties, but disappointment 
is all toofrcquently traceable in recent case'law. A marriage between a Kshtriya woman 
and a Sudra man was void, and the issue ille^bmate: but a question arises as to whether 
a son of such a union would be a dasipuin within the mearung of Ya|navalkya 11,133, 
and as such capable of inheriting from his father or partaking in the joint family property. 
In three places in their judgements in Vein's case, the learned judges repeat that the 
plaintiff was entitled ultimately to one half of the estate as against the widow and the 
daughters. The assumption was, no doubt, that the Hindu Women's Right to Property 
Act, 1937, was not applicable ar>d that question will not be raised here. In their view the 
illegitimate son of a Sudra by a dasi of the Kshatriya caste was a heritable dasiputra. But 
this is not correct Counsel appear to have omitted to cite Datti Parisi Nyudu v. Da/lf 
Ban^ru Nayudu", Ramachaudra p. Hanani Naiekaftd Mahabir Prasad v. Raj Baliodur Sin^h. 
Reference was made to the Privy Council decision in Kantahmmal v. Viszfanathaswami 
Sakktr. But it was not observed that their Lord^ps in that very case cite texts (which 
they misleadingly say were not of gos'cming authority in Madras—whereas they had 
been relied upon in Datti Parisi Noyudu and were thus authoritative even for Madras) 
which showed how the fundamental text of Yajruivalkya was understood, and which 
make it clear that the Sudraillegitimate son by a concubine of a twicc-bom caste Is 
totally excluded from succession on intestacy. 

In Datti Parisi Noyudu v. Datti bangoru ruiyudu. the principal question was whether 
an incestuous bastard could inherit from a Sudra father. In negativing this proposition 
their Lordships refer to the Dayabhaga of Jimutavahana, the Smt-iti-ehandrika. and to 
Jagannatha's VtvadabtiartgarrtavOr otherwise known as Coflaborate’s Digest. Some of these 
text make the general proposition rvimely that the son of a pratilonm marriage can never 
inherit, though he may be maintained. Others point out that the dasiputra of a Sudra must 
be the son of a mother of the Sudra caste. The dasi is regarded by the dhamuisastra as the 
'unmarried wife' of the Sudra for this limited purpose, and it is ^refore quite legitimate 
to discover the meaning of the fundamental text of Yajnavalkya with reference to texts 
bearing upon the inherilance<Iaims of children of void marriages. In our case, the 
ceremony was no marriage at all, and even if the ceremony had been perfect in point 
of form it would not have affected its validity. If the sons of marriages void forpratitomatva 
arc excluded it follows that the sons of Sudras by kept concubines of a higher caste are 
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excluded, and Ihis provision is an exception to the wide terms ofYdjAavalkya's text. A$ 
if to eliminate any possibility of doubt lagannatha says: 

'"Consequently a son by a female slave, not superior in class to her Sudra master shall 
obtain the moiety of a full share. Such is the opinion delivenxi in the Mitakshara and 
Bjitmkara". It is comforting to find in this context that there is no difference of view 
between the two major schools of OhArnutiosini. the Elengaliand Maithili authors adopting 
the same attitude and applying the same tests. In Daiti Parki ^ayudu their Lordships say 
upon the authority of the texts, that the son of a Sudra by a twlce-bom woman would 
be excluded from participating in the inheritance of his natural father. With respect, this 
is perfectly borne out by the authorities they cite, and has been confirmed by the 
judgement in Pamachandra v.Honam NafJr. 

In Pamaclurndm case the question was whether the illegitimate son of a Sudra by a 
Brahrrun concubine could iriherit. It was held by Divatia. J.. that he could not. The 
difference between a Brahmin concubine and a Kshatriya concubine is now negligible. 
The fact that the issue of a Brahmin woman and a Sudra man is a chattdah, but that of 
A Kshaieiya woman and a Sudra man is less loathsome in orthodox eyes is no longer 
relevant. At one time it was felt that the dasi ought to be a slave, but that view, retained 
for some time in Bengal, was abandoned in Madras as early as Muttusamy faffavira v. 
Venkatasubfia Yeitia, and has no relevance except in so far as the fact that a Brahminn could 
not be enslaved being well known to the dhamutsastris, it was obvious that a Brahmin 
woman could not at any period have been contemplated as the mother of a heritable 
dasiputra. But this point has r^ever been of importance since it has been accepted on all 
hands that the dasiputra's mother might be free to leave her paramour at any time after 
the son's conception. Paniachandra's case Is therefore virtually on all fours with Vein 
Niranjan's case, and ought to have been cited in argument. That the non-Sudra dasi could 
not be the mother of a her!gable dastputra is acc^ted without question by (he Privy 
Council in Kamalanwtal's case though there the question was only of the size of the share 
avaibblc for a genuine, heritable dasiputra. 

Thus it is submitted that the plaintiff was nut interested in his father's estate beyond 
the right to maintenance for bfc. to which any illegitimate son of a father of any caste 
by a mothre of any caste is entitled. orKe his paternity is established. The position in the 
case of the estate of one who dies after the coming into force of the Hindu Adoptions 
and Maintenance Act. 1956. differs but we are not concerned with that problem in this 
context. 


Prohibition and Nullity : 

A jurisprudential Lacuna 

Every legal system requires a mass of prohibitions, and it may be a source of confusion 
to some of the lay public (who tend to think of law rather in terms of 'must riots' than 
'musts') that it has this feature in common with a concurrent system of ethics. The 
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confusion will be worsened i/ a great many prohibitions appear, perhaps in slightly 
different giiises, in both. The human mind is quick, howm’cr, to discover 'what you can 
get away with', and in practice the distinction in modem times between a legal and a 
moral or ethical prohibition is weU understood. There is indeed scope for holding tjuod 
fieri non dchuit, factum valet. There remains a difficulty neverihless, when in a purely legal 
context we attempt to discover the effects of a prohibited act, and the distinction between 
a void and a voidable transaction is of immense importance and is consequently eagerly 
detected. Provisions, again, in legislative enactments may appear to inhibit the acquisition 
of a particular status, and yet the law that results from their practical application may 
stop short of denying that acquisltiiM^, whatever penalties may incidentally be exigible 
from the Individual who has attempted to acquire the status illegally. 

But whatever the remairung problems in our own and contemporary systems, the 
fundamental difficulty was much more acute in countries and periods when law was 
emerging from a pre-lcga! era, that is to say when 'must nots' and 'musts' wore becoming 
the concern of the community as judge rather than of the same community as priest, when 
superstitious and sentimental sanctions were not strong enough to give injunctions 
almost automatic efficacy amongst adults, and the opiniems and feelings of the community 
had deliberately to be put into operaby devising and regulating penal sanctions. At 
this cri t lea I stage i n h u man development—a stage perhaps of i mmensc dura tion i n certain 
societies—prohibitions are investigated, rationalised, ai>d classified, and subtle distinctions 
may be drawn between the prohibited act which is valid in law and the prohibited act 
which not only draws vcf>gcancc upon the perpetrator but Is otherwise legally ineffective. 
Although it would be a mistake to suggest that traces of these efforts are not to be found 
in many societies^for indeed to this day Ihe Canon law perpetuates rules bearing 
unmistakable traces of the stage we arc discussing—there is much interesting material 
in Sanskrit which seems to have been neither closely nor sympathetically Investigated. 
It Is the purpose of this article to summarize the marmer In which the Indian jurists of 
the period stretching from the sixteenth century to the commencement of the British 
period attempted to meet the requirements of Ihe fully*developed legal era for which they 
were catering. 

Discussions of this sort show the dharmayistris at their best, and it is high time that 
specimen of such work, the fruit of profound thought and wide leaning, was made 
available to a non-Sanskritist public. It may be suggested that it is a great many years 
since Colebrooke published his translation of JagamUtiha's Vtvdda-blwngdrnava, in which 
a very lengthy Investigation of this problem is to be found; and it may be added that 
if MahdmalwpadhyOya Dr. P.V. Kane lUs not given much attention to the matter in his 
History of Dharma^ra it has at least been treated in outline by the late Dr. Friyanath Sen 
in his General principles of Hindu /urisprudmee. The present writer does not believe that 
this excuses him from enering into the subject once more, since JagannStha's work, 
meandering and leisurely as it is, still requires an introduction, and is coloured by a 
characteristic 'Bengali’ bias; while Friyanath Sen was satisfied to lay out the bones of the 
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matter, to adopt Jagarmitha's analysis, and somewhat complacently to accommodate the 
result wi th what he considered were fundamental and universal principles of j urisprudcncc. 
He seems unaware that he was observing a remarkable example of rational creation, and 
indeed his main object was to show (as was far from unnecessary in his day) that the 
Hindu law could stand comparison with foreign systems. 

Our story commences with the Smrff texts, few of which need be dated later than 
the second century of our era and all of which were treated as binding authorities by 
the medieval furists. Amongst the mass of negative injunctions we may at once discard 
those which arc not capable ofleading to the conflict in which wc are interested. Examples 
are the injur>ctions against saying 'hum' to one's teacher, against touching an untouchable, 
against eating the leavings of another's meal, and against passing water in a river. 
Injunctions against marrying a vvotnan of the same gotra and against marrying before 
orxe's elder brother or elder sister as the case may be are indeed of the kind in which 
we arc interested, for the question arises whether marriages contrary to the injunctions 
are valid, voidable, or void. But it is more convenient to pass on to a list of injunctions 
of a purely financial implication, and we may revert to the preceding question in our 
conclusion. 

Various Smrffs prohibit; 

( 1 ) acquisition of assets otherwise than according to a set of rules (devised caste-wise 
by Gautama and others for normal and emergent circumstances); 

(2) acquisition from a person who has taken something either (i) not given to him or 
(ii) not lawfully capable of acquisition by him : in other words from a thief 

(3) acquisition by acceptai\cc by a Brahman from a candala (outcaste)6; 

(4) acquisition by acceptarice upon the banks of a river 

(5) acquisition by acceptance of a ewe, etc.; 

(6) alienation of land by sate; 

(7) alienation to B of what has been pronused to A; 

(8) alienation by gift of all one's assets; 

(9) alienation of common assets; 

(10) alienation of son or wife 

(11) alienation of ancestral assets without the consent of male issue, except under 
exceptional provisions of law; and 

(12) alienation of assets in respect of which one is bailee or mortgagee. 

This list is not exhaustive, but its five pr^ibitions of acquisition and seven prohibitions 
of alienation serve our purpose adequately. 

tn some cases the Smfffs specifically provide that anyone who transgresses the 
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probihidon shall perfonn a penance, or incurs sin (which comes to the same thing). The 
implication to the unreligious whose situation is such that outcasting need not to be 
feared for practical purposes is that he may ad as he chooses : failure to perform the 
penance would in the cases of other pcc^lc involve serious social and perhaps legal 
consequences, but he can 'take a chance' with his spiritual welfare, for his status in the 
next or other worlds or lives may not interest him. The arxeient prc-lcgal saiKdon is thus 
useless, and the prohibition a mere brutum fulnwn. In other cases the Sm^li’kdra, evidently 
alive to the difficulty, prescribes a punishment for transgression of the rule. The one who 
contemplates wrongdoing is now taking a heavier risk, and the prohibition so armed, 
is as near to being effective in or^ sense as many prohlbldofis can ever be. But will he 
take his chance, undergo his purushment, pay Ids fine (or whatever it may be that is 
inflicted upon him), arvd then feel satisfied at having achieved his object, even at such 
a price ? This might not seem unattractive to a rich and powerful wrongdoer. The 
prohibition is thus only half-armed after all, aT>d wc need to know whether the act 
completed by the wrongdoer will be legally valid notwithstanding the penalties 
prescribed—for if the actual invalidity of the acl is not slated in so many words the 
implication might well seem to be that it is penalized, but none the less operative. Mere 
it is very rare for the Smrti to be explicit Ii>deed it is only where the obnoxious present 
still legally the property of the outcastc, or the common assets still remain within the 
owTxership of the whole body of co-owi\ers, or if the Court may grant a decreein such 
terms, that the prohibition has really dor>e its work. Common sense tells us that unless 
a prohibition is well-armed it might as well be onultcd; and although it is perfectly true 
that procedural limitations control the persons who may question an act and the time 
within which they may do so, in order that innocent third parties may be protected, and 
it is necessary to stipulate carefully in what drcumstar>ces as act may be treated as void 
ab iffith and thus capable of being ignored without resort to litigation, it remains evident 
that ambiguity in the terms of a particular prohibition is capable of being more radically 
fatal to its efficacy. Now Sanskrit, with its habitual employment of the optative mood, 
which may lead to trarulations of a single term as varied as 'he shall not', 'he should 
not*, 'he may not', and *hc must not', directly encouraged ambiguity of such a kind. 
Moreover the perhaps fortuitous omission of details of perumce and punishment for 
breach, not to speak of rules regarding nullity, if any, lent ample opportunity to 
commentators and digest-compliers to make the distinctior^ which they knew from 
practical experience were vitally necessary. 

It is interesting that the discussions did not start in real earnest until the twelfth 
century (if so early. Up to that time, and indeed in important instances until long 
afterwards, jurists were inclined to assume that if an alienation was forbidden it was 
voidable, i e. capable of being set aside at the suit of an interested party This was often 
very invonvenient, and therefore e\‘cn from the late Smtii period conditions began to be 
fastened upon the words of the rule in question so as to make the prohibition consort 
more happily with common sense and usage. These authorities then forbade one to give 
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away all one's assets when one had a family to maintain, or so long as its maintenance 
had not been secured already; similarly to alienate common assets without the consent 
of co^wners or in the last resort except to the extent of one's own undivided interest 
therein or to alienate erne's son or wife unless in the former case a specific textual 
authority could be called in aid or unless in either case property without the consent of 
male bsue unless the latter were already divided in interest from the aliertor. But this 
type of tinkering only touches the surface of the problem, leaving us in the dark about 
the exact effect of a transgression of the now limited prohibition, while it in any case 
leaves many prohibitions untouched. The problem was complicated by the fact that usage 
varied from district to district, and what was an acceptable transgression in one part was 
shocking in another. 

Our authors were eventually obliged to turn their attention to the real problem: were 
transactions in defiance of pruhibitions voidable or, on the contrary, valid 7 Three schools 
of thought emerged. According to one the trar^saction is valid, but the transgressor sins 
and is perhaps liable to punishment, depervding upon ihc case. According to the second 
the transaction is voidableand the trarutgressor docs not sin. The third opinion holds that 
the transaction is voidable and the transgressor docs sin and is liable to punishment in 
an appropriate case. The handiest summary of the argumens leading to the first opinion 
is to be found in Jaganndtha. His text is unfortunately not in print, but Colcbrooke's 
translation is extremely reliable. The second opinion b not found independently, but is 
represented in the text of the best source for the argumenb supporting the third view, 
namely Sankara-bhatta's tD^tarma-IdvaHa-nirnaya (c. 1580-1600). Thb work contains, as 
one of its miscellaneous collection of rones, a most acute investigation of the topic 
da I tdifroda/i ikam . Commend ng with a rchca rsal of the basic text on adey atva < 'ingi vabil ity'), 
and accepting as correct the statement of NTijA^ne^ara (c. 1123) that adeyatva is based 
partly upon the absence of Property in the alierxor in re s pect of the object and parly upon 
the force of the prohibition, Sankara goes on to select for special cor^idcration the most 
crucial as well as tha most difficult instance, that of the gift of an object promised to 
another, a gift prima Jack in the poser of the donor because of his remaining, as 
Vljhancsvara pointed out. owner despite the promise. An extract from his treatise is giver 
below with enough annotation to make it intelligible to the non-spcciallst. The original 
may be found on pp. 123-4 of Principal J.R. Charpure's edition, Bombay, 1943. A very 
handy summary, unfortunately married by some needless errors, may be seen in the 
Dv(iUa-iiin}ayO'$iddfUlnia'Sangrafu of Sankara's grandson Bhanu-bhatta, who is to be 
congratulaed at any rate upon having concentrated on our extract, which is undoubtedly 
the best part of the passage. The extract from Sankara now follows. 

In this context we may consider whether, when a gift is made contrary to the 
prohibition. 'That which has been promised to A shall not be given to B. the donor sins, 
merely, while the Property of the donee is effected; or on the contrary Property is not 
effected, neither does the donor sin. Now the fact b that he docs indeed sin, while 
Property is not effected. 
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1. It is suggost«l that Property must be e/fectcd, since gift cannot be completed 
without the production of the Property of ar>other Moreover gift on the one hand and 
acceptance on the other ore two entirely distinct operations; consequently Just as, in the 
case of one who makes an acceptance in contravention of the prohibition against 
accepting a ewe and so on, the gift materializes, since gift as such is not prohibited, so 
though it is gift that is prt^ibiled our context and we are confronted with a donor 
notwithstanding the prohibition, the effecting of Property in no way inconsistent with 
the prohibition since the perfecting of tlie trartsaction is the act of the donee and his 
acceptance is not prohibited. 

Furthermore, admitting that, comparably with the effect of a prohibited acceptance 
of a owe. etc., there i s tn our con text no inconsistency in the effecting of Property by mean s 
of a gift which happens to prohibited ; yet (he donor sins, merely. This must be so, for 
it would be nonsensical for the subject-matter of a prohibited proceeding to be under 
restraint, w'ithout the act in question itself giving rise to sin. But this brings u$ to the 
following distinction. In our context mere gift is indifferently prohibited. But both sorts 
of gifts arc comprehended, that which is secular and direct^ to a 'seen' object such as 
a gift to a friend and so on, as well as that which is directed to an 'unseen' object, being 
to a technically indicated recipient, whether the gift be mgular, purposive, or purely 
voluntary, such as a gift by a dtksiltt. So far as ccmcems the gift of a non-technically 
enjoined character all the prohibition tdls us is that (ransgtession gives rise to sin. But 
where a technically enjoined gift is in issue there must be a basis for restraint, since the 
res erse would invoh*c a contradiction, and consequently tvstrainl is implied in information 
that there is no basis for proceeding. Inevitably the only information to be obtained in 
such a case is that there is no possibility of achieving the desired object which was to 
be expected from that act and that act alone. And this is a permanent state of affairs, for 
we can never escape from the position that (he absence of a basis for rc.siraint would be 
an absurdity. Indc^ should any persons, despite their evidence of (he unattainability of 
the desired object (which is laid down in the texts and was to be expected accordingly) 
none the less decide to prcceed to their own satisfactions under the impression that 
somehow or other that very desired object may be achieved, it is impossible to restraint 
them. 

If the prohibition does not tell us of the sin incurred in transgressing it, then it follows 
from that assumption that it does not even convey what has already been shown above. 
One might perhaps object that it is false reasoning to deduce a comprehension of the 
absence of possibility of achieving the desired object which is expected, a comprehension 
which is produced first, from the comprehensiem that sin will be achieved, a comprehension 
which is produced afterwards. But this is not true, since it w*ould be absurd to posit an 
absence of a basis for restraint comparably with a regular rite. In fact whereas one 
individual may proceed because of the possibility of achieving the desired object which 
he expects, another may desist from fear of achieving sin as the fruit of hU prohibited 
act. In sucl^ circumstances as these an absence of a basis for restraint, upon the lines of 
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a regular rite, is totally precluded. It is therefore established that in cases of enjoined gifts 
what is revealed by the prohibition is as much the absence of the possibility of achieving 
the expected desired object as the fact that what is achieved is sin. Accordingly the donor 
who gives to 6 what he has promised to A sins, merely, while be virtue of the donee's 
acceptance the Property of the later is effected. So much for the Hrst point of view. 

2. According to the second \icwpoinl Property is not effected, while the donor does 
not sin. What happens is (it is argued) as follows: The 'effecting of Property' is not an 
integral component of the sense of the root 'to ^ve', so that the completion of gift causes 
the ‘effecting of Property' in the donee; but the accomptishinf; of Property in him is a 
constituent of the composite entity, gift, being an operation functioning in a manner 
conducive to die 'effecting of Property', identical with the process commencing with 
'designation of the donee' and comparable with the act of relinquishing the object given. 
By contrast the 'effecting of Property' is the fruit of this <^ration, being a distinct entity, 
like the Heaven and the rest. Consistently with this we may confocture as follows: where 
a gift is made in contravention of the prohibition Property is not effected. 

But, nwrely on the ground that this is established by confocturc only wc must not 
employ the Maxim of Scope, by positing an 'unseen' purpose in the rule where a 'seen' 
purpoiic is perfectly possible. And as a general rule positive and negative injunctions 
which are found in a ^(Zsfra appertaining to practical affairs are to be understood as having 
only a 'seen' object; and accordingly wcare not to posit any sin here. As for the suggestion 
that, just as with a gift despite the prohibition of acceptance of a ewe, etc., so here, should 
an acceptance come about notwithstanding the prohibition of gift. Property is effected; 
and therefore just as there is no obstacle to the effecting of Property even by a forbidden 
acceptance of a ewe, etc., so there is none to Its being effected by a forbidden gift: that 

argument has been refuted already in the words commencing, "And as a general rule.' 

In fact just as in our very context the rule, 'What has been promised must be given', is 
a rule concerning gift which is rxot directed to an 'unseen' object, but is directed merely 
to the effecting of Property, so this prohibition of gift is purely for the purpose of the 
non-effccting of Property : for the iAUro containing it is a practical So much for 

this view. 

3. We come to our conclusion. In the case of the rule, 'What has been promised must 
be given', just as in any case where a punishment is prescribed, the quality of belonging 
to a practical is to be found, and accordingly the element of direction towards a 
'seen' object is certainly present; nevertheless, by reason of the assumption of sin in the 
one who fails to give, the element of direction totvards an 'unseen' object exists loo. Thus, 
in the rule prot^blting the making of a gift of what one has promised to another, a 
restraint, along the lines of a regular rite would be an absurdity*. Indeed just as one 
individual may proceed to his own satisfaction in regard to an act of thieving, which may 
serve to feed him and so on, although it caruwt produce his own Property; so another 
may proceed to his own satisfaction in the gift of a promised object, which cannot produce 
the Property of the other party. Where an individual is proceeding to his own satisfaction 
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in taking such an object, |usl as in a case of theft, an absence of basis for restraint upon 
the lines of a regular rite is precluded, in order that he may be placed under guard or 
otherwise prevented. Consec[uently the doiior's sin is posited. 

The great merit ot Sankara's treatment of this important question lies not in the 
novelty of his conclusion, for it coincides with that of another outstanding Dhttnrw^astra 
author, the editor<omplicr of TraUpa-rudra's' Sarasvatt-vUosa (c. 1500-25), but principally 
in its concentration upon the true criterion for solving the problem. It was not satisfactory 
to fasten upon linguistic clues in the Smrtis themselves. r>or to draw assistance from the 
presence or absence of explicit penancc-or puiushmcnt-pcescriphons in association with 
the individual prohibitions. No assistance could be sought, as the author of the 
s3rn thought and even Vacaspati'iniira was inclined lo believe, from the definition of 
Property itself. It was only partially satisfactory to divide the prohibitions against 
alienation into two categories, those in respect of owrted, and those in respect of unowned 
assets, and to characlcnzc alienations of the former as valid and those of the latter as 
void : for this provided no answer to problems of prohibitions of other sorts. Nor could 
the rule of thumb suggested by Jagannatha and gratfully adopted by Priyanath Sen, 
namely of treating ('ungivablc') grants as valid indadalta ('ungiven') grants as void, 

be of any further assistance, if it could indeed help us so far. In fact Hie only satisfactory 
criterion is whether the prohibition (to adopt the sastri's language) occurs in a x^avahdra- 
Mstm or not. The more modem of the Dfraruia^tras contain a large, and in some cases 
a strikingly preponderant volume of vyaintfUIra material, that is to say, of material directed 
to the assistance of the King is solving disputes. The remainder of the work is usually 
given to deffra ('conduct') or prAyakitta ('penance'), and a quantity of treatises are 
concerned almost exclusively with these. Rules found in such sections were intended to 
bo applied in a pre-lcgal environment, and continued until recently to be applied if at 
all os extra-legal rules. An offender might be poycotted in the last resort, but practical 
affairs, in the civil law, were not affected by his transgressions : no moans of nullifying 
the practical consequences of his prohibited act had been devised. The prohibitions in 
tt.w vyavtOitSra ('civil law') section came into another category : they were devised in an 
atmosphere which assumed the King's ability to 'put things right'. Non-r^yaTM/r/fra rules 
in a vyavalufnt setting, and vice versa, could be detected by applying the test, 'Has the 
rule (merely) an “unseen" object ?' 

Consequently prohibitions (1) lo (5) in our list, together with prohibition (6), though 
it isnot quite comparable, coming as they do in non-oyatvfidra contexts, are prohibitions 
which do not invalidate transactions in breach thereof. The same criterion applies equally 
to the prohibitions we have cited regarding marriage r the faults of the parties do not 
invalidate the marriage. But prohibibons {7) to (12) ar alike in appearing in a vyaxHihAra 
context—even though some 5r;ir/is prescribe penances for breaches-^ nd they are therefore 
alike in rendering transactins in breach thereof liable lobe declared void. This conclusion 
will not suit a follower of Priyannath Sen; it is not consistent with the traditional Bengali 
solution of such problems; it implies Uiat a bare promisee has an interest, however 
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inchoate, in the promised asset (which is difficult to admit, but far from impossible); and 
it obliges us to scrutinize every prohibition more carefully in case any further exceptions 
can be fastened upon it. But it has the merit of avoiding irritating and artificial distinctions 
between transactions which the Smrtis treat together; and, moreover, the Swrrffs being 
after all historical documents as well as law-books, it pays to history the tribute that is 
her due. 


POPALAR ASSEMBLY 

The earliest period of historical Irxdia is the Vedic period. The polity of that period 
can be made out with some difficulty, since the Vedic literature hints at it only in passing. 
Assen^blies of a popular character existed, in which it appears both men and women 
participated, and there is no reasem to doubt but that the government of the tribe at all 
levels was popular, the chiefs being appointed by, and exercising their functions under 
the authority of the popular assembly. It seems also clear that for some purposes an 
assembly of warriors, and for others a |oint assembly of warriors and elders, would 
exercise government. When, texig afterwards, settlements in agricultural areas were 
numerous and established, a form of government retairung the popular principle was on 
existence. The age of the Buddha (c500 B.C) knew republics as well as kingdoms, and 
these republics had a form of government which was aristocratic from the point of view 
of the entire popubdon of the area, but dmocratic from the point of view of the 
governing class. The method of governing the BuddhLst which was taken from 

contemporary governmental techniques, reveals a tradition of democratic forms, of 
participation by the public in the making of decisions by the rulers, indeed, it approaches 
elemental demucracy. But already by the age of the Buddha popular participation in 
government had declined with the extension of the public in vast areas, the elaboration 
of a compUcaled onterrclation of linu^consuming occupations, and the experience 
(evidently over centuries) that kingly rule was successful and necessary. When Alexander 
the Great invaded India both forms of government existed, republican, whether aristoctatic 
nr oligarchic, and monarchical. The greater efficiency of monarehical institutions seems 
even by that period to have been recognised, and it is not surprising that the ensuing 
period of the Mauryan emperors saw the beginnings, if not the fimshod product, of the 
school of arOia-^tra, of which the vast and complex text-book of Kaufilya is the best- 
known example in which monarchy is taken for granted as the only typically Indian form 
of government. 

The ruling classes — and Indian popuJatiems were already divided according to 
occupation and function by Alexander's time-^tad already resigned priestly, snd 
perhaps most of the academic, functions to the caste of Brahmans (originally 'medicine¬ 
men', specialists in sacrificial formulas, and not confined to a hereditary caste) who from 
then onwards monopolised writinginif nit discus.sicm, cm the sciences mentioned above. 
Their long contest with the Buddhists, who for at least a thousand years after the death 
of the Buddha asserted the right of all classes to education and to intellectual participation 
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in publicaffitirs, ended eventually in the absorption o/Buddhism as a living religion once 
again into Hinduisnv and the extiiKtion of specifically Buddhist learning in the fields 
that concern us. Similarly, other heterosox sects cutting across caste divisions, such as 
the Jainas, made their ovm contributiems until the middle ages« and then fade from the 
scene. 

At the time of (he Maury as il is evident that a class of administrator was developing. 
Wc are not entitled to assume that administration was a hereditary occupation so early 
as the third century B.C., but from the tecommendation that officers should be chosen 
from families which had already served the king in administrative posts, a recommendation 
which is found throughout the literature, it is plausible to conjecture that with emperial, 
highly concentrated and somewhat centralised gos'emmenl came the discovery that as 
there were no academics in which the practice (as opposed to the theory) of government 
could be taught, and as there is no apprenticeship so good as apprenticeship at home, 
hereditary acquainarvee with the nature of responsibilities might very well lead to 
hereditary aptitudes. This theory is amply borne out by our experience with Brahmans, 
whose hereditary aptitudes were, to (he ctUmay of their non-Brahman compatriots, soon 
put to use in vercy un*Drahmankal contexts during the British period. Croups, even as 
early as the Maury a period, must have emerged with a special interest in and capacity 
for administration. But the mass of the public was not concerned with major matters of 
policy. Details of administration beyond the village-polity or family level were never, so 
far as we know, the concern of popular gatherings. 

Mediaeval India, though not so highly organised, continued in the same theoritlcal, 
tradition. In practice organisation was less thorough, empires were samllcr and more 
fragile, and stability generally less certain. The public, the 'ruled', .shewed mote or less 
indifference to a change of rulers. Our inscriptional evidence, which from the fourth 
century A.D. onwards provides an increasingly comprehensive check upon the theoretical 
literature, supports the prevailing doctrine, namely that (he task of (he king was to rule, 
and that this task was not to be shared with others. Nostalgic references to non- 
munarchical organisations appear, suggesting that these were more than memories. 
Possibly artistocratic or even popular societies survived during this period, but we hear 
very little of them. Certainly the hill and fewest tribes, which had their chiefs, must have 
been in practice democratic, the chiefs acting as the public's servants (as with our 
reconstruction of the Vcdic age), for the same is found to this day amongst the Scheduled 
Tribes. But classical Hindu literature does not t€*)kc account of the attlifojns, the fringe 
populations. The literature speaks of the king, a theory so well embedded that the word 
nf;<7 is not displaced by (hat for emperor, except In specific contexts, and with the arrival 
of the East India Company the Governor-General and Council were referred to by Hindu 
scholars as rija. as they were the dc facto 'king* of their Indian subjects. 

The theory of monarchical rule implicitly el i mina tes pop ul a r partici pa tion. The prajfffi, 
the 'subhects', are related to the king in a number of ways, each of which excludes parity 
between them. The rdjn looks after the spiritual needs of the kingdom by exercising his 
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special priestly functions^ without which fertility and security will be endangered. The 
relationship between the earth which the subfe^ cultivate and the rttja is depicted as 
a mystical relationshipsymbolised by human marriage. The subjects must obey, and must 
feed their rSja. Certain classes, particulnrly Vai^yas, exist primirily to perform this 
function of feeding th^r wealth being available for the replen^ng of the royal ireaury. 
There was a kind of natural bargain between the ruler and his subjects, to the omnioptent 
rule of dhanna ('rightroiisncss') and it was not an equal bargain. The ruler must it is 
alleged, satisfy the subjects. He pleases them by pnn'iding them with safety from external 
attack, and by 'removing thorns', i.c. purging the kingdom of thieves, vagabonds, and 
the like, and principally by keeping the reign of iifutrnia intact. This in principle meant 
the effectuating of an extremely complex balance of forces, preventing the development 
of new castes or classes by irregular intermarriages, preventing the increase in non- 
traditional occupations by the various castes, pre^'entingall deviations from the established 
order of life, and so not allowing one group to progress at the expense of others. This 
extremely intricate task, well beyond the powers of even the most competent modem 
administration, but not altogether outside the aims of a modem Indian government, was 
indeed the imposition upon society through the nf/a of a concept of a theoretical character 
emanating undoubtedly from society itself, fragmented and competitive as it was. But 
it was the negation of p^ular participation in government. The litja was needed pn'ciscly 
because the public could never directly attend to the task of repression and balance, often 
as we find the subjects of relatively weak rulers attemting to do this. 

While the groups which made up the public could bring pressure to bear upon the 
rajit, his sacral functions and transcendant duty towards dltantM enabled him to keep his 
distance from all of them — a fact facilitating his task of maintaining the established order 
Every clement of self-government was within the framework of monarchy, and for ev'cn 
village headmen were appointed by the king, and the notion that a group could determine 
its own future without reference to the nf/a was foreign to the Hindu outlook. There may 
have been legally or tie facto ‘sclf'goveming’ bodies, particularly where central government 
was wanting : but there was no government by the 'public' as such. What participation 
there was extremely indin?ct, and only conclusive on the very rare occasions of a rebellion, 
when one raja was substituted for another. There are no examples of monarchy being 
overturned and replaced by an asistocracy or obligarchy, or democracy, or indeed by any 
Indian variant or version of these non-monarchical forms. Republics were, as we have 
seen, virtually dead before our literature commences. 

The notion that India was a land of oriental despotism is easily traced, when wc sec 
the facts being analysed and described by the earliest European visitors. These were 
unaware of the functions of courtiers, and of the pressure exerted by sections of the public 
; they were dazxled by the poverty of the mass of the people supporting a vast 
conspicuous expenditure of the part of the raja. In fact the checks and balances of Indian 
political life kept most rajas within reasonable bounds most of the time, and the doctrine 
that dhnmxa was the king whom the nf/ti himself must obey was assorted without shame 
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or fear (hroughout the historical period. The king has power to do what he willS/ hut 
whether he should will it, and what will befall him if he attempts to act contrary to the 
public's concept of dharnui are questions that will be ventilated, and decided upon before 
the apparently boundless powers are used. Indeed the rSja is expected to act, whether 
or not he has ascertained the possible reactions of the public or any section of it: but 
then it is assumed at the commencement that he has been thoroughly indoctrinated as 
to his role as the spiritual and secular 'father' of his people, and when he is in doubt 
he has specialist advisers who can tell him what dharma requires, a criterion above that 
of the public's convenience. 

European rule led eventually to representative and finally responsible government. 
The public still retained the idea of sirkar ('Goverixmenl*) as a personality as a kind of 
rdja, even though its decisions might be those of an instable and partial group, whom 
party-poliKcs had thrown to the top. The public, through its elected a*presentarives, has 
acquired an indirect voice in rational as well as local concerns. This development was 
the more ardently desired because the fruits of power were visualised as the natural 
privileges of those whomc the rdja trusted, and who, for the time being, were able to 
utilise the immense authority which the royal service conveyed. It would be false to 
suggest that now the prajtifi have become rttja. The true position is that the subjects (now 
the 'lower classes', 'lower orders', 'peasantry' and so on) as distinct from the classes 
having access to power, are ruled by a more complex raja, not more unpredictable that 
the traditional rdjas, who disappeared in 1950, but more inexorable, more pervasive, more 
demanding, and more burdensome. The quarrels between those who have acquired 
access to power arc concerned in reality with the competition between them, >vhich is 
nothing new. but they are all agreed that the 'lower orders' exist to be milked, just as 
the rdja was taught that the subjects, and their sources of production, existed as the natural 
'food' for their ruler. Majority rule now enabes the voters to obtain directly and indirectly 
attention to public complaints of a kind not formerly likely to obtain a hearing ; bat in 
the process devastating legislation is passed in furthcraricc of vast and, some think, 
visionary schemes, in which the aims and objections of the inert multitude obtain no 
recognition. The ruthless, planned, motion forward of modem governors in India is in 
Ktriking contrast to the timid and unprogivssive attitude of previous rulers, to whom the 
comfort and stability of the majority was more of an aim than the remoter prospect of 
their systematic 'uplift' and improvement. As with everything else Indian, the past casts 
a shadow over the present, and where the public attempt to participate it Is always subject 
to the reservation that what the 5/ribir ultimately decides is important must be respected, 
and this strengthens the hands of those who have sectional, regional, or purely selfish 
aims to prosecute. 
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REPRESENTATIVE GOVERNMENT 

Direct government by the public can be posited for the Vedic period. Amongst (he 
republics in northern India assemblies of (he entire governing body were known. But 
sections of the poputatior^ probably had rK> direct representation there. Government by 
assembiy direct is otherwise unknown in India. 

Representative government as such was introduced by the British, first at the local 
government, and finally at the provincial and amlral level in very gradual stages. 
Modem India has adopted adult suffrage and repres^tative government at all levels. 

Representation of the public during mediaeval times Is, however, very widely 
evidenced. But we miast not misunderstand the nature of that representation, nr its 
motives. From our texts themselves we obtain information about regional entities (we 
can hardly call them 'corporations’) which could voice local opinion, and which enjoyed 
some identity, notwithstanding the conflicting interests and diverse origins and ways of 
life of the groups that made up the population. The phrase paunhjt>ttapad(i. 'citizens of 
the cities and population of the rural areas', and even the word jdtiapada ttsclf, which 
conveys the notion of a district, show that the public, in some vague sense, were a force 
to contend with, and not a mass upon which a tyrant might play as upon some orchestra. 
From our inscriptions, as well as from the legal texts, we learn of the common activity 
of villages, paying revenue, entering into contractual relations with neighbouring villages, 
joining wi th other villages of the district to achieve some common object, scttli ng di sp u tos 
or taking steps to have disputes settled. Not only villogcs, and even hamlets, are spoken 
of as acting in these and other ways. The neighbourhood, the subdivision, the district, 
the country, and ramly (and in poetic terms) (he nation arc all spoken of as acting, 
deciding, achieving something, or suffering sontolhing. In all these contexts, even the 
poetic and imaginary ones, representation is unquestionably envisaged. 

Within the village the families were represented by their heads, castes and sulxastos 
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by their natural leaders. A village council, consisting of a group of natural leaders, would 
speak through a small group, or natural head. Many such heads would meet, but our 
evidence suggests that they went to the meeting with others who, without diminshing 
their rcpresenlabve faculty, supported them and assisted them in their role. Such a 
meeting spoke in the name of the unit, whether it was the district, in some matter affecting 
a locality, or a major caste, in some question relating to caste discipline, morality, or way 
of life. EvidcTKC of cooperation of many such units, such (3DSs<ategories of the population, 
is ample for the South of India, and we have no reason to doubt its existence in the North 
likewise. 

The intimate blend of religiDn, caste, land-tenture, revenue, politics, and foreign 
policy in India made it impossible for any governmental action to take place without 
attention to the web of peressures and interests that any Indian population must create. 
No king could function without knowing what degree of cooperation could be obtained 
from the bodies, categories, cross-caterogics affected by his plans. To take an example : 
suppose a rich merchant wanted to leave a memorial to his own w'ealth (i.e. success) and 
piety, and favoured the construction of a dam across a valley for the irrigation of his native 
territory. To flood part of A valley would require considerable administrative acKvity. To 
obtain the labour and materials for the dam would likewise mean some disturbance of 
existing arrangements. It was not merely a question of laying out money. Much goodwill 
would be needed, and many jealousies must be overcome. The merchant could get his 
village on his side, and the villages which would bebenefilted by the proposed irrigation 
scheme; but there would be some likelihood that the rm'cnue demand for that villages 
would be increased, and that possibility would have to be investigated. The inhabitants 
of the valley above the proposed dam would have to be resellled, and this would involve 
quarrels with the inhabitants in surrounding areas. The delicate balance bctw'ccn families 
and even sub<a$tes would be disturbed, and a great many consents would have to be 
purchased Even gods, w'hose temples would be submerged, would have to be pacified 
with suitable altemalives. All this would be the task of the king, delegated to his civil 
representative (who might also be the military governor) in the area. If more than one 
area were affected two such governors would have to cooperat. At various stages public 
meetings would be held in which the proposal would be discussed, and a decision made 
(if possible). The scheme tight as before the disruption was mooted. 

I n the i n termi nable consul tation and ba rga ining a 11 grou ps which were at a 11 concerned 
would have their say. Even the untouchable castes, whose leaders could hardly form a 
common committee with the leaders of the 'clean' castes, would be able to exert pressure; 
since the withdrawal of their labour would make life intolerable for all. particularly the 
Brahmans, whose prestige was highest and whose access to power was alw'ays shorter, 
if not always more decisive that of low'cr castes. 

Nowhere was participation by the public completely absent. Even when the king 
decided to lead or send an army into his neighbour's territory the success of the 
expedition depending in some measure upon the inhabitants' willingness to find food. 
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hjel, and fodder for the army, and if they heartily disapproved of the scheme they could 
frustrate his plans, and their cooperation was by no means to be taken for granted, 
notwithstanding the sacral aspect of kingship and the glonhcation of war — the question 
of revenue was the ultimate test of lyalty. and we know that every* trick in the king's 
power was tried before a frank raising of ttu^ rate of land^revenue was resorted to. Though 
the public did not decide upon the size of the revenue demand from an area (this was 
determined by the kings' ministers) their resistance to demands and insistence upon 
custom as the arbiter in such matters was a force with which those ministers were 
perpetually wrestling. 

We may now approach some of the terms for a mcebng of leaders to determine 
something. The word saMttf is ancient ubiquitorus, and of vahous implicatjon.s. The sahful 
(which survives in the words Rajya'Sabha ar^ Lok-sabha for the two houses of the Indian 
Parliament since 1950) was a deliberative body. Only since the British period have such 
bodies had a definite constituKon. In earlier limes sabha existed for recurrent purposes, 
or ad hoc. In the texts we are told that the king must have a sabha to advise him. With 
the king or his deputy added to it the sabha became both advisory usd, indirectly, 
executive. This is particularly to be noted in juridical matters, though the rule that the 
ruler must have a 'court' in such conncxiorxs seems not to have been obeyed in all parts 
of the country at all times. In pre-British times a was properly constituted if it 
contained properly qualified people, whose views w*ere likely lobe objective. Tlic subject 
of ministers (atnCtya. saciva. manlri) is different, but the recommendations of the iAstras 
as to the qualifications of ministers and members of a sablul had similarities. For the 
sabityas who acted as assessors in judicial work and their qualifications see Kano, op. cit., 
272-3. and did not exclude personalities whose cor^nt to the ultimate deci.sion would 
have been desired by a substantial group in order to give it validity in their eyes. The 
sA&fhf thus had a 'Datural' membership, based ultimately upon the acceptance and respect 
of the public, or the parts of the public that would be affected by the decision. 

The pari$ad was an expert committee. The origin of the word is obscure. Perhaps it 
implies a committee sitting around their chief. It is found in various contexts, e.g. a parted 
of Brahmans to advise authoritatively on law, or of ministers or officials to advise the 
king. Other names for comittees or public gathcrines are found. In all cases, we suppose 
that consultation, and decision are implied, but where the body concerned 1$ advisory 
It was naturally left to the official who was being advised to make up his mind. The 
leaders' judgment was respected, and was binding upon those whom they represented, 
but there is no trace whatever of a rule that the king, or any of his deputies or ministers 
should be bound by the advice of any committee or public meeting. 

Many cor^sultalive bodies were of great age and required no authorisation from the 
ruler in order to be convened. In mcdiae\'al times we find traces of a notion that a 
representative of the ruler should summon a meeting, or be present at a meeting in order 
to lend some prestige to the proceedings and, if possible, weight and decisiveness to the 
decision, if any, to be arrived at. District, professional, or caste meetings could be held 


Rarest Archiver 



Encyclopaedic Dictionary of Ihe Dhoriiia^stia 

at the summons o^ the leaders or headmen of Ihe caste and without royal command. 

We often hear of Ihe 'district^ which was in a sense permanent, but permanent bodies 
as such did not exist. Members of a sabftd were called sabhOsadfs}; the term does not imply 
permanent, or any other long memership, since the qualifications could be lost often 
unpredictably, as by an indiscreet proposal arvd confidence could be withdrawn from 
below, or a bettet'equipped rival could oust the former representative. In modem India 
by contrast the members of the central and state legislatures have tenures limited by the 
constitution. The traditionally* minded assumed that membership should be for life, 
unless the representative disqualified himself by indiscretions; but equally strange to 
them is the principle of election. 

Designation of members of consultive and executive bodies was by birth only in the 
early republics of which we have spoken, and to the extent that membership of a caste 
was by birth. In later times, that is to say in the typical Hindu polity, age, character, 
prestige selected the 'natural' leader. Mo voting to elect a member took place until the 
introduction of this notion by the British. The ancient arrangement still survives in caste* 
councils and panchayais. which by no means always coincide with the new statutory, 
elected grdifhponchayats and Hyriye'poirc/tfyals that function in the same areas. The 
traditional pavcluiyats still function in matrimonial matters, attempting to reconcile 
spouses who are estranged, and ultimately, if necessary, granting them divorces. The 
hostility with which such divorces, and the tradiKonal procedure by which they arc 
granted, arc viewed by the established courts (which arc necessarily largely Anglo*Indian 
in tone and outlook) as evidence of the clash between the 'old' India and the 'new' which 
finds expression even in this field. Like the ancient pari$ad the modem traditional 
pancUayat may well amount only to one 'expert' in whom the public should, for the limited 
purpose in hand, repose confidence. 


The Reaction of Philosophy upon t,aw 

The Naiyiyikas had no "axe to grind". The discovery that Property was not a gutyt 
but a padMha, or category of existence, was ind^ndent of any desire to produce 
particular juristic effects. But the doctrine, for all its advantages over the samikArn theory, 
had gi'ave disadvantages of its own. For example if Property is a category, and is created 
by gift independently of acceptance, and I give X an elephant, and before X can 
communicate his refusal the elephant does damage, who is respor^iblc)? Our writers 
speak of the problem in temts of gifts by canddfas to Brahmans. All are agrred (hat no 
definition of gift can be satisfactory that would permit the Bralunan's Property to arise 
under any circumstances. The question of the ownership of the bull released in the 
VT^oisarga and doing damage is another problem (see above, n. 79). The jurists and 
logicians co-operated to sec whether Pre^rty might not be a category without these and 
similar disagreeable conclusions following). 'The test topics were (i) causation of Property; 
(ii) destruction of Property; (iii) the effect of partition of a joint family (somewhat 
bedevilled by failure Strictly to separate Bengali and Maithila or Mitak$ard legal doctrines); 


Rarest Archiver 


402 


Kncychpacdic Dielhimry of Oic DharmniJ^iru 

(iv) the wife's alleged Ownership in her husband's estate; (v) change in conslituiion of 
the thing; (vi) gift and acceptance; (vii) creation of metaphorical 'Tropcrtics", c.g. of gods, 
ancestors, etc., and the public. It is quite impossible to say which ^cory best stood up 
to these tests, since the legal positions were themselves not entirely concrete, and it was 
possible to restate them in such terms as to make the theories seem about equally 
plausible. As we have seen, the range of transactions involving svaiva was exceptionally 
^vide in India, and as a result the number and variety of tests to which such an apparently 
simple theory must be submitted were great. 

The work of the logicians is evident in the legal writings of mitra MiSta, KamalAkara, 
Nilakat)fha,Sr1 Krsoa Tarkilankara, Jagannatha, Anantarama in his Vivada^candrikA, and 
others. Their chapters cannot be understood without the background which we are now 
studying. The study of Dhurmaiistn was made thereby even more esoteric and more 
difficult for the Eurc^an reader but the standard of juristic writing was improved by 
the contact; and that the naiyOyika doctrines were enlivened by the mutual instruction 
which was involved can admit of no doubt. 

In the chapter which follws the student of jurisprudence would naturally expect to 
find a full statement of the reasons whidt led the authors to settle their definitions of 
Property, and the manner in which the definitions, as settled, led to the various solutions 
of the test problems. This is not possible. With very few exeeptions, such as the Viv4da- 
bhang^rnava, Soaiud-vicara, and StufM-rahasya, there are insufficient copies available to 
provide critical editions of the texts; even in the cases of the last two works graN'c doubts 
remain as to the text in some difficult passages, since the copies \'ary markedly. Even 
assuming that a perfectly sound test could be settled, the language in which these work^ 
are written is, if capable of translation, quite unsuitable for use in such a survey as this). 
It will be seen that the Naiyiyikas are i4Sing a jargon of their own, and to the extent that 
the dharniakistris follow them they arc compelled (as we arc) to utilise the jargon. To 
convert it into readable English is almost impossible, and to retranslate into language 
meaningful to comparative lawyers would be to destroy the mode of thought and obscure 
the logical procedure which the authors adt^ted. Hence, while it is possible to give and 
to explain their results, and to interpret them rou^ly with sufficient accuracy for practical 
purposes, a grave disservice would be done to the history of Indian logic if clumsy double 
translations were attempted; and the result would be of much less value to comparative 
lawyers that full translations, accompanied by technical introductions and a running 
commentary, w*hich is a desideratum and may become available shortly. The examples 
that follow illustrate the position: they are both extremely mild examples of the technique. 


(Extract from Mathur^natha's Nyiya-lilavatNPrakasa'Rahasya) 


caitrasyaiwdanf dhatuini ityiSdau anvasya yoga‘viie9otfateySm'axfah cailrSnyn-SPOtvffb}U!wt>til 
cailra-svatviivacchcda (ka)m dhfi/im ity-anvaya-hcdhdt. 


Rarest Archiver 



Encyclopaaiic Dictionary of the Dharmaiasini 

"In cases such as the notion, "This asset belongs exclusively to X/ the*^ is a 
proposition by conjianction by con}unction*qualifiemess of another person, infonnation 
obtained from the proposition being that 'this asset, possessed of the absence of Property 
of others that X, is the limitor of X*s Property"). 


(Extract from the 5MiM-rahasya, in, 21) 


cailrasyarvcHarr) dhanani ity^kiavanyiisya yoge-vHe^etiatayd nvayalf nan) prati caramO’prStia' 
iarira-sarnyfyf^-dhvamsdtmakasya ntaronasya viie^tfpta'Visc^-sambandkenObitavo evo iarira- 
ni9fltataya hetur tighnktt. na lu kvffpi jivamm hetuh- 


"But in reality, as a general rule, by relation ofdescnbemess the absence (by particular 
qualification relation) of death, which has the nature of a final extinction of the union 
t^tween spirit and body, is the cause, through locatedr>ess in the body, of that which is 
limited by Propertyncss: for this is "light" |i. c. logically direct, involving fewer 
assumptions]. And never is life a cause (of Property)." 

The definition of nidhi given elsewhere served as a warning lo the present writer). 
The text is nidhitvah caup4diniketara-s\’atva-MmagryabhAva-visista-svatva-n»!^vattve 
.satl svatva'Sdmanya-bhavatvam;pavana*gagartader upadanJtparvamarar)yaka-pu$pades 
ca nidhitva^VilranAyd saty antam; vikraygdi*)anyd*svatva*niiot'patti*k$ane nichitva* 
v«tran4tya visi^tdntom. "And nidhi-ncss is the presence of the generic character of Property 
in a case where there is possessed ness of the extinction of Property quahried by the 
presence of totality of Properties other than that of the finder The phrase beginning "in 
a case wberj” is for the purpose of excluding nidAi^ness in air, sky, and so on, and in 
iorcst'flowers, etc., prior to their being appropriated. The phrase beginning "qualified" 
is for the purpose of excluding nidh-r^ess at the moment of the production of the 
extinction of Property due to sale arid so on...", tn working out the "algebraic" formula 
which contains the definition, he made a slip: one who is not a specialist in nox;ya‘nyaya 
jargon may easily do so, since the rvlationship between the words which are strung in 
a series with a minimum of caseterminations is seldom clear without a grasp of the entire 
background to the dlscussicm, which roams far beyond law; and each author has his own 
variety of jargon and his own pet rennements of definition^technique. The value of this 
present study would be much diminished if close attention were drawn to the thought- 
processes of the logicians and their lawyer pupils at the verbal level — for that is an 
exercise best undertaken independently. We might then perhaps shorten the period of 
trainir^g which was needed in India to master the jargon, ar>d give the western student 
the impression that he shares a method of communication which, when at the height of 
its prestige, was available to a few hundred of India's intellectual 6\He, and is now 
intelligible to perhaps a score of person. Meanwhile wc must concentrate on what 
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puzzled the authors about Property, what conclusiMis they arrived at, with occasional 
re/ercncc to some tests they used to prove their cor>duslor\5, and why they stopped short 
of better definitions, of which or>e will be suggested (upon Indian lines} by the present 
writer). 


Raghundtha SirmarU 

Raghun^tha was the enfitnt lerrible of the navya-wiydyikas). The distribution of entities 
between the categories did not suit him, and a great number of new padiStthas (called 
atiriktit because he made them "additional" entities) were detected. His methods were 
peculiar, b u t a t first sight they have much to recommend them in our particu lar con nection. 
He says); — 

"So even svatva is an additional padArtha. If you say that it is 'fitness for use at 
pleasure', I ask, 'What use is that?' If you reply, 'Eating, etc.', I deny it, for that may 
happen even in respect of some one else's fo^, etc. If you reply that is forbidden 
by the iAstm, I ask, 'What have you in mind?' If you instance the text, 'Let him 
not take the sva of another person', I ask, 'How can that operate when there exists 
a non-cognition of svotve itself?' Consequently stuftM must be a distinct entity. And 
proof of its classification lies in that very text. 'Let him not take the sva of anot)\er', 
and other such texts. And sm/m is produced by acceptance, appropriation, purchase, 
death of ancestors and other predecessors, and is destroyed by gift, etc. The creating 
of the relationship between cause and effect is due cither (as I believe) to the single- 
officacyncss of several causes or (less probably) to a generic difference between the 
effects." 

This new padArtha is dfi 0 na-t*rt/ff, i.e. has the property itself as its locus. Wc should 
not be misled by Raghunatha's "reason". It is true that he finds it convenient to detect 
a circularity in the old detinition, because non-legal application of property has to be 
excluded by rules themselves referring to Property. But his real objection to the v^f/r- 
theory is evider^tly its subjectivity, and its reference to the exercise, or likelihood of 
exercise, of a particular adkihtnt by the owner. To him yath-muat be referred to si^atva, 
and not vice versa, and this relabonship between the two ideas is carefuutly explained 
by Jayarama. Sintw is created by "transactions", and is destroyed by "tranactions"; It is 
capable of objective observation, because when you look at a thing you can actually say, 
‘1 am looking at my thing'. Knowledge that one may apply the thing at pleasure is the 
cause, not of Property, but of observation of Property in the thing. Actually what occurs, 
he says, is not physical observation of Property, but apprehension or inference of it. 

Unfortunately there is no end lo the.se padArtftas. NetyA-voiyffyikas have use for 
abstractions of abstractions, and Raghunatha himself would not have denied that there 
must be a padartfui called "Propertyness", and indeed such an entity is utilised 

in discussion at a later date. 

The difficulty with objoctivising Property and locating it in the dluvia is that it does 
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not cover cnscs where (tdhikaras certainiy exist as we have seen, because the thing exists, 
but there is at the relev'ant moment no means of knowing who is sodmt. In practical shape 
this (Ejection appeared forcefully in connexion with undivided inheritances. If five 
brothers have five definite SM/tvs located in one fund there would seem to be nothing 
to prevent alienatin irtdependently of one's one-Hflh and creating an inunediate title in 
the alienee, but w'hich fifth will it be. That owners could alienate property in which they 
had ownership seems to have been ger>erally admitted, and this was applied et^ually to 
undivided brothers; if alienation wi\%fi>rhidden, that tended rather to support the possibility. 
But the controversies in Raghanandana, Sri Kr$na. Sp. Vk., Stt Rah., Jagann/ltha, and 
Anantar^ma seem endless. Early Briti.sh administration vaccilated and firully reverted 
to Jimiltavahana. If it Is the fifth that will be allotted to the alienor at a subsequent 
partition Ls he not alienating a non-existent entity (which is not acceptable)? Moreover 
if stvrfiM is a padartha and gift destroys it, and acceptar^e creates it, what happens in the 
interval? lb posit that the king has a right to punish a thief of what is asvdmika seems 
hardly to solve the puz/Je. There can be a theft of what is no one's Property. In that case, 
of course, theft is not what jimiltav.lhana for example thought it was, namely, the 
consciousness that "'this", wHch has been taken, "is not mine but another's". The 
alternative, to posit a a'sidual ownership in the donor.) 


Reaction against Raghun^tha 

a) Ultra-ol'jcctivitif Ar>nam*bK.itta had no use for Raghunatha's theory). $tvti«7m api 
he says, ua}MiiartJutiitarm. yalhe^ia^vmiyoga^yogyatvasyaswhvarapatvai. ladavacchcdakaf} co 
prali^rahadi-labdlutwm axti. Property is rxot another category, for it is a ri7)x7, "form", 
"appearance", (i.e. a gntta, or quality of a thing) of fitness for application at pleasure. 
Fitness for application being a quality of a thing, and sMfuo being merely a quality of 
that quality, there is no necessity to assume that Property is any separate entity in itself. 
And the distinguishing characteristic of yath*, of which it is a n/)u, is the fact that the 
dJu/ia was acquired in a particular legal way, and so on. The law determines (he limits 
of ytiih-, and discussions of Property must concentrate on what those limits are. 

This pegging of swfw to yaih- does not satisfy us. The property may be improperly 
used, property of others may be used without jusHheation, or no question of use, 
application, or enjoyment may arise at any particular moment (the analogy withthe seed 
having grave limitation.s). Perhaps svalvei is that, by mcan.i of which transactions legally 
occur, and enjoyment is legally obtained by the ovmer even when he is not transacting 
anything with its aid? One suggested that it was ddiiddi'jauaktw, "begetter-ness of gift 
and so on"). But what if no gift, etc., is contemplated—is there then no $vatva? Another 
suggests vydfithara-vifyotxfn, a definition which apparently appealed to the acute jurist 
Kamalakara: "the subject-matter-ness of legal transactions", or, more intelligibly, "the 
capacity of the thing to facilitate or effectuate transactions such as sale". Here we are back 
again at the capacity difficulty; but the definition had many adherents. yatfif^ta-viiuy<*f!opdya- 
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kray^idi'vi^nyatva was an attractive suggestion: "subject-matter'ncss of the means whereby 
appliedtion at pleasure occurs, such as purchase, etc.", or "the capacity of a thing to be 
tiW means whereby purchase and other examples of application at pleasure occer". Our 
navya-naiyOyikas fall upon this eagerly; if that abstract character inhered in the nature of 
Property, one would in practice have Property in something before one had bought it, 
etc., since it would be serving the function <as literally described) at the moment when 
it was leaving the ownership of someone else in order to enter one's own. This sort of 
subtle objection would not occur to one unused to Indian logic. 

The last attempt to evade the category theory appears to have been that cited by 
K^mabhadra and Raghudeva in their commentaries on Raghn^lha Siromani). hxit fu. it 
went, svatvanf uiftirklarikintu kifoci^ vikrayo-pragabliavfta-viiis^tit-kraya-vinAsoh, kvacid ddfidiih 
ffrvipralif’rafukii'dhvamsah, kvaeui Ptkraya-pr- vi- frHraJidhvomsah stntvom: "Property is no 
additional category, but, sometimes the destruction of purchase qualified by the prior- 
non-existence of sale; at other times the destruction ot acceptance, etc., qualified by the 
prior-non-existerxee of gi ft, etc.; and at other ti mes the cessation of the fa ther, etc., qu ali tied 
by the prior^non-existence of sale". This is taking ob}ectivisation to its furthest limits. It 
cleverly avoids the need ior a special category, and the difficulties connected with 
Application at pleasure; but unfortunately implies once agiain the likelihcxxf, or possibility, 
of alienation, and fails to distinguish the Property of orxc from that of another — and 
there arc other objections. The virtue of the attempt, however, lay in the concept of prior- 
non-existence, prdgabiidva, and in the logical theories of the duration of cau.sation. 

There was a moment when purchase ceased, and this moment continued until infinity, 
for a subsequent alienation would not destroy the purchase which had taken place. If 
however that completed purchase were qualified by the absence of alienation which 
invariably precedes an alienation, in that particular idea lay, it was thought, Property. 
Every single transaction involving disposal of the dftana. and every acqquisition being 
followed sooner or later by some sort of alienation or disposition, the N.'story of the two 
transactions, acquisition and disposition, could be so syncopated logically that there 
would be myriads of stxifuas with reference to myriads of items, and each would be its 
life*history partly in retrospect and partly in prospect: and this syncopation, or logical 
.statement in terms of a "prior-non-existence" of the future event, would be Property itself. 
It IS as well that flaws were found in this, for otherwise the author, would have been 
in danger of that despair of the logician, the perfect definition. 


W The “pclentiality' Uteory: dakti, etc. 

Upon this, in default of adequate documentation, it is imppossiblc to enlarge. 
Kamalakara., who, as we have seen, favoured arxother definition, likewise treated this 
with respect). His relative Nllakantha-bhatta. a very distinguished jurist, preferred to 
defirxe svatva as a safcfi. He was well aware that Ra^unJtha himself defined Sakti as a 
further category but that seems not to have deterred him. He says): 
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dityildMiinjayopayogi svatvartf, laeai kra^-pratigraliAli-janyaJt sakihvi4e$fih. fat-karatfata 
tu krai/iUtndm loka-vyavaltJrdd fw garnyale. ruj sdsirdt. 


Such Mim'msakiis as were not prepared to see smlcn as a sanfskdra must have found 
this Agreeable. Popular usage enabled a man to know whether what he had transacted 
created sm/m; and ^tva was ''a particular potentiality, taking its origin in purchase, 
acceptance, and sc forth, and tending to serve legal investigabons such as into the nature 
of ddyn and the like". The saki'h "power", "potenbality", evidently resides in the dhaiui 
Itself, since it is by means of it that passing a coin buys an object. This accords with a 
curious passage in the Mitlksar^, in which the author reveals in a characteristic negative 
statement that he believes that it Is through the svatva of the thing, and not through the 
thing itself that transactions such as purchase and the rest are effectuated. 

This approach has its drawbacks. It implies that Property is to be defined in terms 
of what may lawfully be done with a thing that in sva. Yet it is evident that many things 
may be done with sui which are not lawful, and that indeed its application need not at 
any particular point invulvc a "power" or "potentiality* at all, as for example the case 
of iipckfid, where only what is siw can be abandoned, while the process of abandonment 
can hardly be described a.s being achieved though a sokti. 


(c) Vw "impmswn" theory: s(in)skdra 

In view of what jagonnatha TarkapaAc^ana and his pupils wrote in the last decade 
of the 18th century it is impossible to suggest that the sartfskdra theory (VI ii) was ever 
defeated. To trace Property to a state of mind, an impression once created, and likely to 
be recalled by the operation of memory, was much more realistic than the category theory, 
and less purely intellectual and ultra-obiectively unattractive than the theories described 
above (VI iii (a)). However, the documentation on it U thin, and wc have ortiy one 
satisfactory text upholding it, the Svatva*vicJra, and fragments of the views of the 
author’s colleagues. 

The steps in the proposition are important, “ntatttedam'' iti jfktna’Vide^a’janya’SOmskdrah' 
"An impression (or faculty) begotten of a particular knowledge in tenns, 'it is mine'". 
The sartjskdra comes from the knowledge, which is not of acquisition, or of having 
acquired, but that, after all, that Ls mine. It Is not the knowledge (hat "that is X's", for 
the impression created by knowlege that X has acquired is nothing to the point, Similarly, 
it is true to say that the knowledge is created by the circumstances of acquisition and 
svatui, as a samskara, lives on. until il is destroyed by a contrary and inconsistent 
knowledge, namely that "this is not mir>e, or, is a non^mine thing". Alienation therefore 
serves to destroy property by way of the process irulicated. Of course, the sanjskdra resides 
in the Self, or soul (the choice of words is of no importance to us here), and in this, we 


Rarest Archiver 



^ Encydopaedk DUtumary of Ww Dhamniitsira 

are interested to note, JayarSma, a staunch category p»artisan, is prepared to meet the 
Mim^msakas halt way: if srutna cannot reside in the Self, since it resides in the thing, 
its counterpart svamitva at least can reside in the Self)* However, this does not amount 
to an admission of the Mtmirnsakas' case, for the logicians' apprehension of svtSmilva 
hinges upon an arrangement of descriptions and localities which bind the thing and the 
person together in a shadow sar;;iii>nif/ia which the samskOra theory cleverly evades. 

The Mim^msakas* doctrine is preserved in an addiHorral statement, repeated. The 17th 
century author, Vdcaspatibhatt^c^ry a, grand father of JagannStha, apparently represented 
them as saying, to his own satisfaction, swtrum tOvot, tat’tot-drav}fa’Vrlthsanjsk^ra‘Visc$<i 
Hi). This implies that the "impression" relates to, or operates in respect of, each item of 
property independently. Using the word dravya, which is wider than dfiana, he includes 
worthless objects; and his use of the word rrlti carmot be in the normal logical sense, 
since it is notoHuus that $amskaros inhere only in the person. A separate impression must 
exist therefore with refererxee to each item of property. The early 19th century author 
R^majaya Tarkalankira reports the Mim^msakas as saying precisely the same as is 
reported of Vlcaspati; he comments however that their doctrirxc, weakened by the force 
of Raghun,Mha’.s objections, is efd/iesitsenr). The precise mcarxing of this phrase in difficvily 
to tell, but it apparently means "ridiculous", "barely tolerable"). Sanskrit polemics arc 
sparing with terms of abuse. This seems a rare one. AlJna seems to mean "unshaven", 
in which ca.se the phrase would mean, "having an unshaven head", i. e. improperly 
dressed, unfit for a public appearance. In those days Brahmans jdxaved practically all the 
head, wearing huge turbans. 

If gift extinguishes Property, this tends to support Property's definition as a saniskdra: 
likewise tyiga's power to extinguish Property. The fact lhatsii^iibilpa$ effectuate dedications, 
and. at long intervals of time, cffccutatc transfers, by the mere operation of a communicated 
intention, likewise strognly supports the view that Property is a samskara). 

However, the need fora jfiina before there can be a santshira seems fatal to the theory. 
Property is found in practice in cases where the srdwis are small children, idiots, lunatics, 
or senile persons; and the sam$kJro theory seems not to have been provided with means 
of explaining such anomalies). One cannot, in a pure DharmaiSstra context, accept the 
solution of Ramajaya nor its companion, the theory of the "imaginary Ownership", 
jayaratna, Su7ftv7i'dif^rf)m, shows awarertess that the ownership of a boy and that of the 
same boy when grown into a man ought not to be distinguished; thence arises the notion 
that svSmitva must reside in the Self. Moreover, the operation of the law rclatirxg to 
"mistake" can be accommodated only with some considerable artificiality). The jil/hw 
itself must be qualiRed and described, and therefore the defmition contains something 
which must itself be defined, arid the more variables are introduced the less attractive 
the definition. 

Impropcmcnts upon Raghundtfta 

The effect of these attacks upon the discovery of Raghun^tha as well as advances 
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in navya^nyAya tochniquc brought forth a crt^ of new definibons and huiher developments, 
some of which are of jurispnidenlial interest. 

Sri Kisna, according to jagaruuTtha, attacked Raghundtha by showing that Property 
may reside in a gur^ii as well as dhatw, for orxe may own blackness in a black object. This 
Jaganndthn and RJmajaya, following him, denied. While the d\tam may vary and lose 
and acquire various piw it would be unsafe to posit sewfos which were created and 
destroyed with every variabon. Consequently a movement was made towards detaching 
concentration from the dham and shifting it towards the SvSmitva occurs in the 

person, and that which resides in the dham is svamitva-ninlptikatvo. "describerness of 
Ownership". Whether it be true that SMftn resides in the thing or svamitva in the person 
JagannStha cannot be bothered to decide; that the logidar\s' gerveral conclusions have 
assisted with specific problems is enough, and the matter need, he implies, be pursued 
no further. 

An abortive attempt is made by Rimabhadra SUrvabhauma to return to the forelorn 
utmbaiuituj notion. Dismissing the category and the santskora theories, and their later 
accretions, he assets, "caUrasycdarif dhaMm" iti prattthVi$a\fO dhana^vrtihcaitra-vtUi- 
snnfbaiuiluth, "A relationship, or conjunction, located in the as.setdnd located in the person 
(X), being the subject-matter of the cognition, 'this asset belongs to X". This docs not cease 
to be objective (cf. the basis of thesif»;sf:Jra definition in VII iii (c), and it takes advantage 
of the fact that a saitfbandha must have a double simultaneous location. But we hear 
nothing further of this enterprising suggestion. 

The big advance came, as Gokulan<Itha admits), with the Svatva-rahasya. There 
Property and Ownership were identified as one and the same category. To paraphrase 
the extremely involved conclusion. To ch. 1: navyas tu svatvaro svimitvah caika eva 
padarthah sa ca vilaksana-vi^esanatS'sambandhena "atra svatvam idam svain" ity 
SdivyavahJra-kJrako; vilaksana-visesanataya ca "atra sv^mitvam ayam svaml, atra 
patitvam ayam patir" ity adi-vilak$ya vyavah^ira^kafakah. na lu SMfM-svdmitvayor 
bhedah; tad«ubhayor bhede 'pi tad-ubhayor avasyam purusa-dhana-nislha'paraspara- 
Vila k$ana-vjfosan.it^bhyupaga mat etena visayatva-visayitvam a pi vyakhyatam. tad- 
ubhayor apy eka-pad*artlutvat. This category, which can be expressed indifferently by 
either word, is the facilitator or effectuator of practical observe!hm. such as, "in this (is) 
swtva, this (is) sva" and, through the operation of a similar relation, "In this man (is) 
$vamUva. he (is) svdmr : the two observations being present at the same time by the 
operation of different relations. The first "definition'qiialiticmcss-conncxjon", the second, 
"definit)or\*qualifiemess”. It is doubtful whatever any very substantial differerKe is 
intended. 5iufi*d and stdmifM being indentical, the single (unnamed) pdddrf/ja which they 
represent, produces two facts: (i) the thing's possession of Property, Property inhering 
in the thing not by the Inherence of a ger>cric character, but by a peculiar qualification 
relation due to the inevitable owner's defining the thing by his ownership immediately 
it is an owned thing; and (ii) the owner's possession of Ownership, the latter inhering 
in the owner because of his peculiarly qualifying the thing defining it in terms of himself. 
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The mutual dchnition'^ualiiication inhering in bo^ perscet and thing, being single, 
proves that Proverty and Ownership are really identical. 

It is not clear whether )ayarilma's conclusion is an advance on this. In his view 
svdmitva is still distnict from svahta (which it would certainly appear to be to the amateur 
logician); the defini don of sr^mtftw being Slrnam dartre vO samveiati} mmpaka tJ'snniba nd/iena 
tad eva dhana-vrtti svatva’Vyavahdra'pmyoiakam, "Whether it be located in the Self or the 
body, it is the means whereby transaedems with sentw occur, referable to the assets, by 
relation of dcscribemcss. "Reladon of describemess" is indirectly explained in Ingalls, 
op. cit., 46. In the statement. "There is fire in the mountain", which may be expressed, 
"The mountain is a locus of fire", fire or fireness may be called the describer of the 
locusness in mountam. The relation of fire or fireness to locusness in mountain is the 
relation of describemess. Jayartlma's syllogism appears to be this: "The diing is a locus 
of X's Ownership", i.c. the reUdon of (Svnership of X to locusness in thing is the relation 
of describemess, because X's Ovk'nership describes the locus "in", or scope provided by, 
the thing. The relationship of Ownership to X, however, is another quesdon, with which 
ho deals, but which he docs not think it essential to settle for this purpose. 

The process of identifying categories was r>ot at an end. Gokulanatha made "debt" 
(rifaiw "debtness"), and its correlative adfuinuirnatra ("creditomess"), categories, and so 
also jaya and fiatitjaya, victory and defeat in gambling, which he very properly distinguishes 
from Indebt^ness). 

The last stage in the discussion to emerge chronologically is that recorded in Riimajaya 
Tarkalankara): 

svatvani tffvat: "svdnii fkilto-kraye'' tyAfi-vacattAvgata'iiii/alojidyakaut insayald-samlwndliena 
dravya-vrlti "yaOicftavimycfpt’yogyam idaitr Hy ddy dkdrakom tat-tahpuru^fya-yathdrtlia- 
jftdnam eva. tad eva vi$ayitayd puru^-^tattf set sv/IntUva'Sarinini hMiaUK aprdpla- 
vyavahAracefmta‘<i<nfasvadau t^n tathdoidha-hldruIbHdve 'pi jfbtndnfde yogyalil-vinik$epa’ 
nwhimuaiva ksati’Viraheh sempddaniyah. 


"As for Property — it is true knowledge on the part of individual persons, having 
the form, "this is fit for application at pleasure", located in (or referable to) things 
by contentness*reladori, and having its means (of acquisition) determined from texts 
such as that of Gautama. When by conlainemcss-relation it is located in the person 
it acquires the form (literally "body") Ownership. In the cases of the sva of minors, 
mindless devas). and the like, though such knowldege be absent, we must avoid 
admission of a fault in the definition because the sufficiency of a scintilla of knowledge 
explains the importance of the trust involved." 

RAnajaya was undoubtedly exposed to the influence of English law; he saw the 
British courts functioning and was familiar with the principal rights and remedies 
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available therein. It is difficult to see in the word vinik^epa anything varying even slightly 
from the English legal term "trusl", and the curious expression jiUn^nfda. literally 
''/raction of knowledge", looks remaricable lUcc the English term "constructive knowledge". 
That minors' and deities' properties were in fact managed "in trust*’ cannot he doubted, 
the question was how to account for their Property if Property was to be defined, as the 
MimSmsakas defined It, in terms of the result of knowledge. lUmaiaya, whose definition 
does not require, as theirs did, that the acquirer himself should have had knowledge of 
acquisition, is relying on the fact that knowledge by others that property was for the use 
of its owner is sufficient to sustain the legal purposes of Property, and in the cases of 
minors and lunatics and deities the incapacitated Owners can be said to be such because 
they possess, or there exists, a "scintilla of knowledge" sufficient to enable the trusts to 
be established and managed. The great emphasis which the Anglo-Indian law placed 
upon guardian.'^hip both of mmors and idols may explain Kimajaya's somewhat peculiar 
way of referring to the position. 

The piiiMha theory is b)' no nveans abandoned by ROmajaya, but the nature of the 
pitddrtlM is settled with the aid of ideas borrowed from the general discussion which we 
have considered. The refen.>ncc to fruc knowlede might upset .some critics, as it would 
satisfy others and the reference to texts would not please Mimamsakas, unless we are 
to take the phrase as a compendious expression (IV B i). 

To attempt a aKlefinition of Property along lines familiar to Indian jurists meight seem 
superfluous. The Sanskrit language however affords unequalled opportunities for succinct 
statment, and the highly obicctivo approach we have observed in Indian writers serves 
as an attractive pattern for all subsequent attempts at definition. Without attempting to 
give a general dofinitior^ of Proper^’, and without presuming to continue cither the 
plainly inadequate sarvsjhtra, theprrdftrifia or othcralHed and combined traditional theories/ 
a new example is offered below for the purposes of reascarch and discussion. 

Wherever Property is found certain factors are present, namely a cognition, an asset, 
an individual, and benefil to that ir>dividual by reason exclusively of that assets within 
the bounds admitted by Uw. You may use someone cise’s property unlawfully, bul it will 
not be your Properly which is involved. Your own property may be a source of illegal 
profit to you, but in so far as it is so it is not legally Property, for as Porperty is a legal 
concept Property must be absent in that conrwxion. Property does not therefore reside in 
either person or thing in any continuous, or perhaps in any, sense. If the benefit is not 
"of right" it may stem from someone cIsc's Property. Hence RAmajaya, ubi cit., was right 
in .saying that ijath-was unsatisfactory as a definiKon of siw/tM because it might exist in 
reference to the property of another Mmd hh back (M’parok$e). for if it were known to 
him and he took no action fftiK«awfpc> a pennissive enjoyment would exist which would 
be cosistent with yaf^r-. The inferr>ece is that (hat inaction would give one stufi'a; from 
being a trespasser one would become a licensee. In the definetiw given in the text above 
it will be observ'ed that while a licensee has r>o Property in the source of his enjoyment, 
he has Prop>crty in its profits (whatever they may amount to). Thus a right to walk across 


Rarest Archiver 



Dtcttomry of the Ohorrra^siro 

another's garden is a right in the nature of Property^ the garden itself not being referable 
to the Property of the walker. A licerxsoe has the enjoyment so long as his licence endures, 
and within those limits he may coasider the enjoyment his propery; in so far as he has 
a right to the enjoyment that benefit is a factor tending to establish Property in his favour. 
The moment, however, the ri^t ceases, and the enjoyment depends upon non-ejoctment 
by the true owner. Property in respect of that asset of the benefit derivable from it ceases. 
Independence is therefore an essential factor, though it may exist within the scope of 
dominace on the part of others, provided that to the extent that Property is claimed the 
enjoyment in question is based upon a right and not mere sufferance. The definition may 
be put as follows— 


lena tena dhnnena caHrikli-ttydytfa’SiHtiatitrdiittt-idbiui-yog-yaHfam iti “okHradcr idam" Hi 
pratUi-s'tddhafwm Hi svatvom. Idbha'graha/fflm mdmsa-santt>$a’kd\fika’l>hi)ga’Vydvfi’ 

hdrikdyAii-pluilopalMkfatuim. “aiitr/kler idam" Hi pmtithsiddtiali'c, caiUdddi svdmitwttf 
prasiddham^ 


"Property is the fact that cognition has occured that, "this belongs to X. etc.", i.c. that 
from certain assets X. etc., possess the capacity lawfully to obtain a non^permissive profit. 
The word 'profit' is illustrative of mental satisfaction, physical enjoyment, legal income, 
and so on. When this cognition, "this belongs to X. etc.." has occurred, the Ownership 
of X, etc., is undoubted." 

One merit of this definition is the avoiding of the trap into which some Indian writers 
fell, of describing Property in terms of the powers of disposition implied. 

It may be objected that although the cognition need not be on the part of any particular 
person, It may be mistaken. It may be added that although the term "lawfully" appears 
in the concept which must be cognised the cogniscr may very well be under an illusion 
as to whether the "profit'’ is lawful. Sirxee he may be proved wrong (in legal pn)ceeding.« 
or otherwise) a Property has existed, according to this definition, for a time, and then 
U annulled ad initio, which is undesirable. The answer is that this is precisely what 
happens in every legal system. Mistakes are made, and individuals have frequently to 
pay for them. As a legal concept Property is not immune from such ha^a^ds). It may be 
objected that Property is thus being defined as a relative concept, dependent upon who 
has the cognition, if any cognition may turn out to be wrong. While two persons have 
incompatible cognitions about, for example, the lawfulness of an acquisition of profit by 
X, are we to assume that Property both extsb and docs not exist? The answer is that 
Property being a legal concept cme cognition being ritht and the other wrong, the 
determination must be awaited. The word cognition docs not imply a premature decision, 
and if the question arises whether it has been cognised it will naturally be considered 
whether material exists upon which such cognition could reasonab! be arrived at. That 
refers us to the law, which i$ what is required. Indian authors, by referring to "popular 
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rtcognltion" (above, p. 48), showed their awareness oi the difficulties in indiscriminate 
cognil hn — bu t they fou nd no direct escap e from the possibili ty of erroneous or conflicting 
cognitions. The "category" theory, by acc^ting from the lawyers the causes and destructive 
agents of soatva, conectly, it is submitted, assumed that the presence or otherwise of svatva 
must be determined by law, and this accepts the posjubility of more or less lenghty doubts 
as to its location. The matter is nowhere clearly discussed, since to Indian scholars the 
rights of any disputed matter existed in a supersensory form, awaiting a judgment that 
might not occur. To western jurists this approach will not appeal uniformly: to us doubts 
as to the location of Prc^>erty may imply doubts as to the existence of an answer; the 
possibility that in any particular case Property may rxot exist at all, though various parties 
parties claim to be entitled to use a thing, has to be faced. 

Fortunately, in any such discussion we are not obliged to follow traditional Indian 
thought in looking for the precise "location" or inherence of our Property. But since 
Rimajaya was content not to specify precisely which persons must have the knowledge 
which he identified as Property, we are safe in assuming that a departure from the 
traditional ideas, or perhaps a development of them, was imminent when the discussions 
were prematurely closed by the collapse of the arwient judicial system. And since our 
definition does not took to knowledge, or even the cognition, as the thing to be defined, 
but to the fact that a cogrution has taken place, we arc faithfiU to the Indian way of 
thinking in seeing Property in an abstraction: we must follow it up therefore by a further 
short defmition. 

"Property" as understood by jurists is really the abstraction of the Property defined 
above; it is what the logiciar\s called "Property as the subject-matter of juristic 

investigation is the fact that Property as previously defined occurs." That is to say, in 
Sanskrit; 


XyiIpara‘V\favafuir4dhnirm\fop0^i svatvatvan tUInta 
yaOutkta-svaivasya toke sadbh^h iti. 


Since Indian writers assumed, for the most part, that svatva must be conceived as 
existing in favour of determinable individuals and since no means of transfer could be 
recognised in which an indeterminate group could be transferees, it was natural that the 
expression "Public Property" should appear absurd). However, it seems likely, by the 
careful choice of the expression "X, etc." in the first defirUtion above, that public Property 
is not impossible. 

The phrases "X has Property in that", and "Property passes from A to B", are 
established in usage, but are misleading and inaccurate. Curiously, the conception of 
Porperty passing, mouing. and reaching is not altogether foreign to Indian thought, since 
it is a commonplace for Indian texts to speak of dltana, even imnKn’able property, moving. 
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eh:.)< However, there is a difference between, on the one hand, extending the metaphor 
appropriate to a cow or a horse to barely analogous instances of property, and, on the 
other, suggesting that Property itself passes. Here violence is being done to the abstraction 
Property itself. 


Kelationship between rulers and ruled 

The subject of this study interested Indian scholars and publicists from at least as early 
as the middle of last century. The question whether Indians were fit to rule themselves, 
or at any rate to have responsibility for decisions affecting important national issues 
agitated all western-educated classes, whose preoccupation with a defence of India's 
claims to 'freedom' affected in turn vast numbers of their compatriots whose contact with 
the West was limited or at second hand. There is therefore a vast literature bearing directly 
or indirectly upon the question whether, in pre-British periods, Indians had been subject 
to a benevolent despotism, and If not, upon what basis they had been governed : and 
the desire toshow that Indians were her^itarily not unfit to control their own political 
lives took so large a control of the research, and what passed for research, that the 
majority of the works produced, in particular since the banning of this century, must 
be read with great caution. Professor RS. Sharma has, in a recent paper, very properly 
pointed out the tendentious and biased approaches of Indian scholars, and the lack of 
objectivity in their writing, and it is refreshing to tind from a broad-minded patriot so 
frank, as well as truthful, an eposurc of the Umitatioru of our recent secondary literature. 
There are other limitations besides those imposed by the ardent desire for 'freedom'. 
Indian writers in particular Kasi Prasad Jayaswal have tended to read books on political 
theory in the West, and then searched in Indian material for ideas and features which 
could be set out in language originally suited to the western discussions, but which are 
by no means truly representative of Indian situations. The spirit that 'we have everything 
which you have, ortiy better' is so pervasive that few works in English or French by Indian 
authors are devoid of that peculiar mixture of emulation and self-justification which 
taints most works of the pre-lndepcnder\ce period. Or>c has to remember that promotion 
in that ill-remunerated sphere, universit)' teaching, was to be obtained for publications 
which were loyal to India, her past and her aspirations, provided they were written in 
a style and from a viewpoint capable of being labeled 'scholarly' by w*esfcm (principally 
English) critics. 

The literature in European languages about Indian political thought and history is 
subject to a further weakness, which gave the tendencies adverted to above the fullest 
possible scope. In order to determine what were in, say, 1919, the political capabilities 
of Indians that is to say Muslims Hindus Christians, Parsls, Jews, outcaste-untoucKables, 
primitave peoples, Buddhist or quasi-Buddhist peoples of the remote sub-Himalayan 
tracts, and others, no one suggested that reference should be made to their own actual 
behaviour and record. The relatively recent cxxpcricrxce of local self-government revealed 
faction, friction, limited capacity for cooperation. The divergencies between the castes and 
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religious and ethnic groups seemed to suggest, up^ their very face, the unlikelihood 
of democratic government as knownin other countries in the British Empire. In the realms 
where Hindus had always been self-governing, namely caste-regulation in matters of 
social etiquette and religion, it was notorious that impartiality and responsible 
admirdstraKon were hard to find. Indians themselves, when approached in these 
connexions, all agreed that, whatever the shortcomings of the British and other foreign 
rulers, they were at least fair and impartial, and this was a consideration of enormous 
importance. The fairness of the open mind, even if it was an illins true ted mind, had its 
decided charms. The material for the study of Indian self-government, where it existed, 
was not encouraging and hardly adapted to an idealistic purpose. A work which throws 
a lot of light on the outlook and literature on the pre-Firsi World War period, when 
independence was about to be sought with increasing violence and desperation, os J 
MATTHArS excellent and informative Vtlloff Government m British India. London, 1915 
This work, despite its title, gives ample and often valuable information on village sell 
government prior to the British period. His chapters handle education (2), poor relief (3' 
sanitation(4), public works (5), watch and ward (6), and the administration of justicc(7; 
Hence the appeal was invariably to the 'golden age', before the British period commencec 
before the Muslims intruded into India, to the period ripresented by the Sanskrit ntU 
ddstra, 'science of government', the arttui'fdslra, 'sdcncc of ways and means', and the 
dharma-!iti$l ra, qu een of sciences, the science of right eousness, with i n which was con t&i ned 
what we call 'law'. But did these voluminous literatures really represent what hapfxued 
irk the somewhat vaguely defirved, centuries or ages prior to the British period? How far 
could one rely upor) statements to be found there for any proposition a.s to/act ? Naturally 
writers assumed that any written pn^osition a supporting their theses were actually fact, 
whereas a more onjcctive appraisal of the sources induces more caution. 

It is not the purpose of this paper to exceed the bounds of our Society's investigation, 
which is knot into the full nature of kingship, or the various theories of government, but 
simply into the participation of the public in the process of government. As we approach 
in the prearranged order, the questions here investigated in parallel schemes for each 
country and dvli.«ation, we should attempt to compare (he statements in the technical 
literature with the evidence, so far as it survives, for actual behaviour in India. It will 
be evident that, day-dreams aside, the claims of India to be. traditionally and actually, 
a member of a group of democratically-governed nations is very tenuous, and that, 
though India's democratic form of government is likely to continue (by contrast with the 
experience of Pakistan, Burma etc.), democracy as known In India must be acceepted as 
different in nature from that experienced elsewhere in the Commonwealth, with the 
possible exception of its most recent recruits in Africa and South East Asia. The recent 
studies of politics in India reveal an awareness that (his must be so: it is to be regretted 
that, by and large, too few of the many students of Indian affairs are equipped with first¬ 
hand knowledge of the 'old' India, and they are therefore handicapp^ when it comes 
to the question how much of the present-day scene is traditional, and quite what an 
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ancient historian would expect It is further to be borne in mind thot writers who arc 
backing the 'new' India, as against the heavy competition of the 'old' India as it survives 
and pervades Indian life, are bound to prclOTd an ignorance they may not have, in order 
to lend strength to the now struggling impression that the 'new' India, the cosmopolitan. 
Commonwealth India, must prevail, and that the futre is on its side—whereas in reality 
the survival of the 'rxew' India in any but superficial senses is by no mcar^ to be counted 
upon: though those who are loyal to it and believe in it must not breathe a word of their 
doubts. 
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The S^mkhya achool 

It must be recollected at the outset that all schools, or tiar^nas, of Indian philosophy 
were believed to be equally true; contrary or Inconsistent approaches to a question in 
the various schools by no means carwcUed ca^ other out; and the same mnn might be 
a master in several schools, originating doctrines which would advance learning in each, 
but which would be mutually incompatible. This was possible because the original 
teachers oteach school had made fundamental postulates without responsibility for their 
reconcil la tion wi th those of rival teachers. The value foriuna tcly of much of the ratiivlna tion 
In the various schools did not depend upon the rationality or objective truth of some of 
those fundamental propositions, and this is particularly the case with the work of the 
nav^-naiyayih$. to whom wc ^ill come. 

The SSiokhya school) is cor>cerT>ed with the question of the evolution of the phenomenal 
world from a condition in which existence was divided between souls, a principle of 
intelligence (called puTu$a which otherwise * Man), and an ncoherent, indeterminate and 
indefinite stae (called prakrti. which otherwise « Nature), in, or in association with which, 
subtle substances (called gtmffas, which otherswise « Qualities) remain unmanifested due 
to a primordial equilibruim. The lifeless pnUjfi and the gunas have a teleology which 
brings about the disturbance of the stale of equilibrium, from which the stages of 
evolution commence. The transcendental influence of the purufa attracts the prakrti into 
action. Because of a connexion between theproMiand the punisas. which enables the latter 
to enjoy pleasures and suffer pain and through experience to Hnd absolute freedom 
(mukti), evc^ution happens and the process towards ultimate release of all pur^^S hfom 
existerKe is initiated. 

The service of prakfti to the souls or purusos is simultaneous with the operations of 
the gums, which are in fact guided ad directed by the teleology of pnkrti. The individual 
puru$a is enabled to have bhoga of prakrti, and it is not surprising that the former is 
conceived as masculine and the latter feminir>e. ’*Prakrfi, which was leading us through 
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cycles of experiences from birth to birth, fulfils its final purpose when this true knowledge 
arises differentiating ^uruse from prakrti. This final purpose being attained the prakrti can 
never again bmd the pum^ with reference lo whom this right knowledge was generated; 
fur other puru^s however (he bondage remains as before)." when prakrii has performed 
its function it ceases to operate, as we are told, like a dancer who has danced to amuse 
her host, performs her function, and departs). 

One of the effects of mukO. when the purpose of prakfti has been served with regard 
to a particular is the cessation of ideas such as mamedam, tta »tc, "naught is mine", 

is one of the "knowledges" leading to release: just as asmitd (egoism) is a symptom of 
non-knowledge). But white prttkrii is operating upon the puru$a (or rather, while they are 
Inter-operating) the notion mamedam is important For some Sdmkhya thinkers posited 
the sambandha between pntkrif and thepJ«nrsAassuf-sr«fifii*jWi»ilM/}(flra. thepralr/f standing 
towards the puru^a as property stands towards its Owner. Or it was svd-svdmi-bhdvo, 
Property itself). In other worlds (since we are still at a crude stage in these discussions) 
suatva exists in prakrii from the point of view of the purufia. This may not be a contribution 
towards the understanding of the concept of SMfpa, so much as a comment upon the 
concept so the Sdmkhya school; but it is evident that "inev’itable belonging" was so firm 
a concept by the Kme when the chief SJmkhya authorities were compiled, that it could 
be utilised for this rather specialised purpose. Svahm and bhoga cire inseparably united 
heie, though there is no suggestion that the bhoga is in any sens^ at the will of the puru^a, 
and in fact if it has been suggested that suifumsipTf/resf/ra't'ijuyiigA'yo/yjTftvT, or even 
yogifitiva, the basis of the idea would have collapsed) for it is of the essence of S^mkhya 
that the experiences of the purufo are not of his choice; happen through the self- 
application of thepraArfj; and are intended to stimulate him lo a condition of mind which 
many, if not most, par^sns in fact neither wish nor can attain. 

llio dating of this Sdmkhya concept presents insuperable difficulties, but it seems that 
600 A.D. is not too early, and wc are on fairly sure ground if we assume that it was in 
existence some time before the great legal commentators whom wc may die on the subject 
of svatva (circa 60(K), and it is very likely thi it preceded the greater writers of the 
Mtmamsa school, though not, poeutibly, Sabarasvaml himself. 


Svatva: Definition 

The Sambandha appears in two definitions which are by no means old, and iUsuA’ivai 
to this late stage is remarkable, "caitra-syedom" iti pmtithvi^ya-dlwui-afilra'iianfbandha is 
Viivandtha SiddhOntapahe^ana's defintion of snrfm: "The relationship between the 
(ihaiM and X which is the subject-matter of the cognition 'this belongs lo X". A refinement 
found in Venidatta does not take u$ further forward. The difficulty with sanfbatidftas is 
that they themselves require to be defined, and in this case wc have the added 
embarrassment that "belonging to X" is a r>otion left unexplained. 

The popular idea everyu'hcre about Property is that "one can do as one likes" with 


Rarest Archiver 



Eiicifclfypaedic DicUonary ef the DharjTiaiditra 419 

the thing in question. When it is poin ted out lha t eN'en in pri cni Hve societies one can never 
do exactly as one likes with anything, the answer is always that i/ Property exists ‘'one 
can do whatever one likes with the thing, within legal limits". India was no exception. 
The earliest definition of this class, which has the longest effective history, is ydf/ic;fd' 
vhtiyoga-bhTva, 'the presence of an application at pleasure". When the thing is being so 
used, it is sva. What if il is not being used or enjoyed? It must be fit for enjoyment. 
Bhavadeva in his Naya-viveka says tocca tasya todarham yad yendrjitam) The confusing 
word arha, "fit”, "due”, "worthy”, "worth”, "suitable” gets us little furthr; what a man 
has acquired, he says, he deserves, or is due to him or is fit for him. iadartuint, of course, 
really amounts to yathc^fa-vinyogdrliam. ”fit to be applied at pleasure"). 

A better attempt is dueto the author of the Madana>ratTM>pradipa, a thinker of t^o 
small stature. Swiva U. he says, yallKfta-vimyogO'yogyatva. "the fact that a thing is capable 
of application at pleasure". This gets over the two difficulties of yathcfta'Viniyojyatva, that 
the tHng might be used unlawfully, which is destructive of a good legal definition, and 
that the thing, which is destructive of a good legal definition, and that the thing, while 
owned, might not be in use at all. He startles readers by pointing out that though a seed, 
when laid up in a dry bam, docs not produce a sprout, it has by nature a capacity to 
sprout given adequate conditions; arid similarly sxn, though it may not in fact be 
employ^ in lawful enjoyment at plea.sure, posscs.ses the capacity to be applied at 
pleasure). Unfortunately smfM can hardly consist in a capacity only, since incapable 
persons are found in practice to be though they may never be in a position 

personally to exercise yatlwfta’Vtniyopt.and it is the personal element which is prvdonunant 
in the idea of sva. Ihe other major ob|cctior\s appear from Raghunalha's .side, as wc shall 
see. 

Whatever the success of the attacks on yi]ff>r$fa'riory(^*yc>^h«7 as a definition, the 
idea did not die. yothtfta-viniyogilrtiaiifa remained for some obstinate scholars (ho true 
definition), while yath-vini-yofatva U accepted by Sri Krsoa as the foksarv} or characteristic 
of sva, and of svaiva itself by AnantarJma. Moreover, when (he idea, ”1 have taken dliana 
from X", exists it is quite possible that it connotes yath-viiuyoga, and not svatva: for 
practical fitness for application at pleasure is not confined to one's own property). 

This difficulty, which U really fatal to the dermition, however we may tinker with 
it, encouraged a totally different approach. If the idea of Property is not a sanibandha 
between a man and a thing, and it is not just the fact (hat he can do what he likes with 
the thing, perhaps it is some state of affairs in which the acquisition of the thing has 
happened, and alienation has not taken place? The gap, as it were, between these two 
might be the answer. tat-krayOdyattyala-nwlpaitikdlena ydfad-vikayadyOtdUtva-vhistah tat- 
kroyddyduyala'niottara-kdlo-sambatidttah svatvam iti was the result: "Conjunction between 
Hme posterior to acquisition with the Hme of production of acquisition, particularised 
by persisting absence of alienation". Unfortunately alienation might never happen, and 
naturally a definition which hinges on the absence of a thing which may never happen 
is faulty. There is a circularity in this definition, too, which is fatal: even acquisition and 
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alienation are indefinable except in terms of Property itself. An attempt at an improvement 
on this definition reappears in a work written by JayarSma NyayapaAca'nana attempHng 
to reestablish the nucleus of Raghun^lha's theory). 


Suretyship 

Suretyship is one of the neat, precise, concrete topics of dharnw^^ira which enables 
us to compare the juridical achievement as well as the legal history, of Indian law with 
its coevals of Judaism and Rome. The system under discussion is the classical system, 
which pervaded scholarly juridical disciassions throughout India from the centuries 
immediately preceding the commencement of our era until the eruictment of the Anglo* 
Indian codes in British India, or the introduction of the Civil Law by the Portuguese, 
Dutch, and French rulers in their territories. The insHtuti^ of suretyship, superseded 
as to land revenue mailers already in the early 19th century, became obsolete as to the 
majority of commercial and juridical matters with the enactment of the Indian Contract 
Act in 1B72 (see Act IX of 1872, ch. Vlll). But in practice the English noKons of suretyship, 
not without some apprehension of dvihlaw notions, were already extruding the native 
Hindu rules and also the Islamic rules in use between Muslims as early as the beginning 
of the century in the Company's courts in the (i.e. the country apait from the 

Presidency Towns). In the Supreme Courts, which were royal courts functioning under 
the King's charter, the native laws of contract were specifically reserved, and the Hindu 
law of suretyship would certainly be enforced until the enactment of the statute referred 
to above; but those Courts had jurisdiction in a limited class of cases, chiefly those arising 
between inhabitants of those Presidency Towns (Calcutta, Madras, Bombay). A curious 
remnant of the Hindu law of suretyship, not recognised for what it Is, does indeed survive 
in the topic called the Pious Obligation, of which a sufficient account will be given below. 
There is every prospect that this will survive for some lime to come, since the codification 
of the law relating to the Hindu joint family in India is as yet only a project. 

Sources of information on this system are in practice (with the exception of the 
document given in paraphrase in the Appendix below) nearly limited to the dhorma^tra 
texts and a few modem discussions of them. Mahamahopadhyaya Dr. P.V. Kane devotes 
pp. 435*8 of vol III of the History a/D/urnwidsfra (Poona, 1946) to the subject of suretyship, 
and the topic reoirs in two other: pbccs to which we refer in due course. N.C. 5en*Gupta 
in his Evolution of Ancient Indian Law (London/Calcutta, 1953) mentions the subject very 
briefly (at p. 238). There is a long and competent chapter on suretyship in Dr. Ludwik 
Stembach's luridicat Studies in Andenl Indian Lai:v,Ptl (1965), ch. 5. G. MazzareUa's studies 
began in 1903 and culminated in the massive Etnologia Amtitka deUoAntico DrWf fo Indiana, 
which (though neglected) merits attention for its comparative ethnological value. But the 
major ancient authorities on the subject are cited by Stembach, to whose views many 
references will be found below. The ori^nal smrffs, that is to say the verse, or verse and 
prose cnantns or oracles setting out the fundamental rules, arc collected lor the most part 
in GangAndtha JhA's Hindu Law in its Sources, I (Allahabad, 1930), pp. 177*169. He gives 
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references to the places where the snifxtxs are lo be found when, as is frequently the case, 
they are located only in digests and commentaries, and some notes of the deviations from 
and explanations of the smritis in those medieval works. As a short introduction to 
surcty^p, free from comparative 'ccmtcunination', Jhi is veiy useful. In a somewhat 
similar manner jha's translation of the Vfn&ia>cmfJiriaru of V^aspati-miira contains a 
section relating to suretyship, pp. 22’75, in whidi material is brought from other sources 
to throw light on the text. Tl^ digest entitled Dltarnut’koia, published by l^kshman-Mstri 
Joshl, contains the smrrf/s and extracts from commentaries at length, at pp. 661*667 
(VyavahdrO’kdifda. vol. 1, pt. 2. publ. Wai, 1938) —this is a most authoritative compilation, 
enabling the reader of 5ar>skril to see at a glance the contributions of the respective jurists. 
The somewhat d^pass6 section in Priy ana (h Sen's Generaf Principles of Hindu Jurisprudence 
(Calcutta, 1918 —the work was compiled in 1909), pp. 320-4, still contains in simple terms 
the gist of the subject. 

Suretyship (in Skt. pritibhdvyam) is an institution which is as old as Hindu law. It is 
mentioned in the ancient smptis, amongst whom we may count Gautama and HArtta, 
appears in full in the later smnf/s amongst whom must (for this purpose) be placed Manu, 
Yljhavalkya, Nilrada, Bthaspati, Kitylyarui, and is dealt with also in smrtis whose 
authenticity is uncertain and are in any case very late, such as Vyisa. It is referred to in 
Kautilya's (or Kaufalya's) ArOtaiostra, where there appear some puzzling phrases, and 
there carmot be any doubt but that pratibhoiyam was known much as it appears in our 
texts from circa 500 B.C. It has been mentioned already up to how recent a period the 
institution has maintained life and validity. The word pratibhtl, 'surety', is evidently an 
ancient word (resembling purutrblitf, the remarried woman) and probably refers to the 
surety's being in some non*|uridical and popular sense a deputy or substitute for the 
original debtor. The word occurs in contexts other than the securing of a debt. He has 
another ancient name, lagruika, which seems to refer to the surety's 'following closely 
after' the original debtor, as if 'backing him up', supporting and clinging fast to him. 
These vague semantic indicatior\s may have a legal historical value. And another testimony 
to age is the presence in this context of words having a strictly applied meaning, a small 
technical vocabulary. 

Before we commence to review the topics undertaken for comparative study special, 
individual mention must be made of the material upon the subject of suretyship in 
Jagann^ttha Tarkapahe^nana's Vit'dda-bhattgttrnapii, which has been (on the whole) 
adequately translated by H. T. Colebrooke in his Digest of Hindu Urw on Contracts and 
Successions... (citations below arc from the Madras, twchvolume, 1864*5, edition). Sureties 
are treated in ch. IV of Book I (pp. 159 and ff.>, and the treatment is ample and sufficient. 
A lawyer of the 1850 period would certainly have been content to refer to this chapter, 
and to treat it as absolutely authoritative for the administration of Hindu law on the 
subject to Hindu litigants. There is no doubt that it w'ould have been considered 
superfluous to refer to the original smrtis upon wh)d\ JagannStha founded his work and 
wYdeh he cites and explains. However, we have disco\'ercd that Jagannatha was questioned 
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and almost certainly advised to some extent by a common lav/yer (peiiiaps by Sir William 
Jones himself or some attomey^Maw practising in Calcutta), and the work reflects a 
certain influence of European approaches if not also European legal ideas. There is no 
reason for excluding the possibility that in this chapter as in others Jagann£tha was 
tempted to arrange his material in a manner not characteristic of his predecessors. Thus 
his very commendng with the question, who may be accepted as a surety, reflects a non* 
traditional arrangement. The SuJtranfff, a wcvfc of the first half of the 19lh century, is much 
dted by Stembach, but its usefulness is even more questionable than Jagann^tha's. After 
this word of warning we may safely proc ee d to our topics. 

(listory of the Institution 

We have seen that surety^p is of great age. The snifitii contain phrases the exact 
meaning of which is open to debate, and consequently the commentators take advantage 
of this to amplify or contract the law at their dismtion (a usual phenomenon); but it is 
to be noticed that no funda mental changes of importance in the law rel a ling to su retyshi p 
arc to be observed throughout the two miUermia of its observed history. The present 
writer (unlike Stembach or MazaarelU) cannot detect signs of evolution. Hence the 
creative work must have been done long before the Christian era. 

The defirution of suretyship given by N^jhaneivara (c. 1125) in his commentary on 
the 'YAjf\av(dkyQ»smrU is this: prStibiiSvyant nAnut vHvAsArthant puru$An\amia sa/rc tamayah. 
This can be translated, 'The word 'suretyship' mearu the cmtract or agreement with a 
third party which has as its object (or 'for the purpose ofl confidence (in the second 
party". Stembach is not satisfied with this, and says. This definition is not detailed 
enough. From the point of view of andeni Indian law, (he contract of suretyship should 
be defined in the following manner: a contract of suretyship is a contract whereby a man 
binds himself to be personally answerable for the obligation of another, as an accessory 
debtor, in addition to the person prmcipaily liable". One would not quarrel with 
Stembach's definition, based as it is on a scrupulous investigation of the snirfhs. But one 
could observe, first that jurists like VljAAnc^ara wem highly trained minds, and versed 
in logic, whence it follows that the definition is deliberate. Now it follows that the 
classical definition insists upon aspects which Stembach would not necessarily see as 
uppermost: 6rstly, prOibhevyAm is the actual contract itself, and not an abstract notion. 
TTiere is a suretyship when an agreement to answer, if rweessary, for another man's 
obligation Is still valid artd binding. Secondly,Stembach's intrusion of the word 'personally' 
could give rise to misunderstandings. If anything is clear it is that the surety's obligation 
does not necessarily die with him (as Stembach fully explains in his article), and, 
moreover, the obligation attaches to the surety's property—indeed, without the liability 
of the surety's property (the surety, as we shall see. should be an independent, rich man) 
(he institution of suretyship is a mockery. Next, the classical definition insists that the 
institution exists for the purpose of inducing confidence: and there can, therefore, be a 
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suretyship in the eyes of the Hindu jurists though no definite or even envisaged 
obligation is in question at the time of the agreement. As we shall see, the Hindu jurist 
was interested in the con^ence aspect rather more than in the debt aspect: though this 
is not to suggest that there was any defect in the agreement — evidently there was no 
suretyship without an explicit undertaking to indemnity the third party in case the 
confidence should turn out to be unjustified. AtkI this would apply with equal force and 
with equal validity whether the confidence turned out to be unjustified by chance, 
misfortune, or fraud: what is in view may as well be speculation as normal business 
undertakings. The institution of suretyship existed to enable risks to be taken, and not 
only risks in respect of the sectmd party's honesty and integrity. 

Furthermore, Stcrnbach, keeping dose to his authorities, overlooks what they have 
indeed overlooked. To the Hindu jurists — unlike the Soci^t^ jean Bodin -there was not 
suretyship unless there was an agreement. In other words all suretyships arose out of 
agreement, or imputed agreement (since the word sanuiyaif can, and certainly must here, 
include the village-compacts with regard to payment of revenue and the like which were 
binding upon each generation in turn, as with our Acts of legislative assemblies, so that 
a son or other successor, or a newly settled immigrant, would be bound by a subsisting 
villago-compact). Yet, as a matter of fact, suretyship by law existed, in which no element 
of contract or agreement arose: this was not recognised as suretyship because the liability 
of the male issue of a man, not separated from him, to nay his debts whether or not he 
left separate assets was a survival from a period when 'separate assets' had not yet 
achieved legal recognition, and the sons' liability was viewed as an aspect of their joint 
ownership with their father, and attributed to a reli^ous obligation—which we shall 
investigate more closely 

Ignoring, then, these suretyships by virtue of law. the dtmmasastrn knows six main 
types of suretyship, six heads, under which all known agreements could be classified, 
^me smfitis would contend that there are only three types, some more, and Stembach 
would find seven types, and suggests that there are two additional instarxees not properly 
classified (about which it is possible to differ from him in interpreting the teaching terms). 
The six heads are these: 

(a) (i) Suretyship for the appearance of the scccmd party to answer charges against 
him, or to submit to penalty or attachment of his person, or otherwise. 

4 

(ii) Suretyship for the hinesty of the second party, i.e. that confidence may be 
placed in a state of facts, c.g., his ability, reliability, and so forth. 

(iii) Suretyship for the payment by the second party of a sum of money that will 
be lawfully due from him. 

(iv) Suretyship for the restoration by the secemd party of objects which he will 
be or is due to render up, whether these be (a) his own effects, which are 
pledged, such as moveable property with which the second party might 
abscond, or (b) effects, such as a jewel, deposited or loaned, to the second 
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party by the third party. 

(b) (v) Suretyship for the second party's performing aU obligations that will arise 

out of his instituting, or defending, litigation, and suretyship for the second 
party's taking the oath or performing the ordeal which the course of litigation 
might impose upon him. II has been suggested that to this category must 
belong suretyship for 'the peace*. i.e. a turbulent individual may be offered 
an alternative between finding a surety for his good behaviour, or 
imprisonment, and this is an aspect of litigation. 

(c) (v i) Another, a Itemative view is that the classica I suretyship for' the peace' rela tes 

properly to the sphere of Internationa] law. where a hostage guarantees the 
performance of his obligations by a king towards another; and in principle 
the same institution would apply to agreements guaranteeing the good 
behaviour of princes, ministers, governors, and so forth. 

'These six ca legorics of suretyship were evidently cssenliai to the ninni ng of commerei al 
and political life. Litigation certainly could not have developed without suretyship 
(including the notion of bail) to guarantee the honesty and fitrtess of the parties to 
prosecute their claims before the judge. Throughout the scheme the notion is that an 
individual, totally independent of the second party and the third party, and of ample 
financial means, supports as acccssoiy the undertakings of the second party. The only 
other suretyships known, namely that of villagers for each other in respect of payment 
of revenue, and of the male issue to pay the debts of their ancestor, escaped notice as 
distinct types of suretyship, the first b^ausc it was. after all. only a variant of (iii) above, 
the second because it lacked the conunon ingredient of all 'true' types of suretyship. 

It is not surprising that the ancient authors were content, for the most part, to 
summarise all suretyships under three or at the most four heads, namely appearance, 
honesty, and payment (and delivery), and taking the latter in a rather wide sense it is 
practical so to understand the scheme; and so it is understood to this day in the Anglo- 
Hindu law relating to the sons' liability to pay their father's suretyship debts. 


Fundamental Characteristics of Suretyship 

The surety could undertake either a general responsibility, such as in the case of 
suretyship (ii). which might invr^ve him in great expense if the second party robbed his 
employer (for example), or a specific resporuibility. as in the case of suretyship (iii). as 
where, for example, the second party undertook to pay a principal debt with interest to 
a stipulated or customary amount. The obligation of the surety was secondary to and 
accessory to the obligation of the second party (the debtor). This fcattire is preserved in 
the document in the Appendix, where some departures from the common Hindu law 
are visible. One surety could guarantee any number of obligations or debts, and one 
obligation or debt could be guaranteed by any number of sureties, the latter acting as 
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partners, or independently as co-surctics, liable jointly and severally for default of the 
second party. The creditor, or third party, had freedom to demand pledges and sureties, 
or either of these, and the terms of the original agreement between the second party and 
the third party might depend fundamentally upon the presence or absence of these. 

Up to this point we have not discussed the relation between husband and wife and 
between partners. It might be asked whether the development of credit was not assisted 
by the availability of sureties drawn from such close associates. The answer is negative. 
Though the property of the wife was not available for the payment of the husband's 
private debts, nor vice versa (subject to an exception which cannot be discussed at length 
here), the ancient theory of Ihe indivisibility of husband and wife prevented spouses 
acting as sureties for each other. Similarly, though coparceners (co-heirs of ancestral 
undivided property) could rely on family : debts' being paid by the managing member 
for the time being, whoever had contracted the debts, this was not a case of suretyship, 
because no debts were binding unless they were for family purposes, and the family 
funds could be pledged (normally by Ihe manager only) exclusively upon that footing. 
Partners likewise could bind each other by proper acts within the scope of the partnership, 
but they, hke the coparceners, could not be sureties for each other. A surety must, after 
all. not be joint in estate with his principal. Thus coK)wners or partners could very well 
act as sureties for other people, and indeed a partnership would make a very suitable 
surety, since the risks would be widely spread though only one partner might appear 
as surety in the agreement; but the payment of family debts or partnership debts by any 
co>owncr or partner is not an instance of suretyship. 

The fact that a surety in category (iii) would be liable together with his sons (only), so 
that if he died the third party could call upon his sons to make good the guarantee, 
strongly reinforced the value of this suretyship. Under certain conditions even sureties 
in categories (i), (ii) and (iv) could offer the same security; but these conditions will need 
to be stu d led in deta 11 before the significarxee of this can be grasped. H ow suretyship could 
be inherited, and why it could be inherited only by the first generation of male issue, 
is something of a puzrJc which no comparative jurist has yet solved. 


Suretyship and Pledge or Mortgage 

We have seen that the creditor, or third party, might choose which security to use: 
and even in litigation the parties might (one supposes) use the pledge method rather than 
suretyship. U would be in the discretion of the court whether to accept one, the other, 
or both. On the whole the ancient society must have favoured suretyship, since it 
combined prestige and property, and was not tied to a particular place. If chattels were 
pledged the borrower often had to maintain them in the possession of idhipdlns , who 
were, as stakeholders, in a sense guarantors of the pledge, and thus an additional risk 
for the lender. The settled and developed society no doubt preferred the mortgage of land 
to any other security. But there might be occasions where mortgage might have involved 
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difficulties or expenses for the creditor, and rights of exacting the obligation from a 
suitable surety might have been ample and satisfactory by comparison. It is not easy to 
generalise from our existing information. The document reproduced in our Appendix 
shows that pledges and sureties were frequently taken, yet it would seem to show that, 
as between pledges and sureties, the lender was under an obligation to call upon the 
sureties first (§ 5) and only upon their failure to pay mi^t he sell the pledges. 


The Juridical Technique of Suretyship 
(a) Creation of the seatrity 

We have seen that was created by an agreement, and was voluntary. The 

customary mutual suretyship of villagers in re s pect of land-revenue is very little known 
and it is not practical to give details here, the subject requiring close research amongst 
the limited and scattered sources. Here, at any rate, there must have been an implied 
agreement even if in fact no actual agreement could be discovered, and to this extent this 
class of suretyship was exceptional. The agreement normally required two parties, the 
surety and the third party. The second party was not a party to this agreement, though 
of course he benefited from it. tn the Apper>dix we fir^ no trace of the Surety's agreement 
to the terms exacted by the lender from the borrower, and the proper inference is that 
another agreement was required between surety and lender — which die book docs not 
exemplify. The surety was bound in any case by his promise, and not by the bumiwer's. 
As is normal in classical Hindu law. no consideration was required in order to make the 
promise of suretyship binding upon the surety himself. Nevertheless, it was plainly a 
common thing for sureties to undertake the responsibility of suretyship only upon an 
understanding, that is to say, a contract between themselves and their second parties. 
In order that A should agree to guarantee C's loan to B, it was common for A to exact 
from B a promise, not of reimbursement should A be obliged to repay the loan to C— 
for this is an aspect of the relationship between A and B which was implied by the law 
itself and required (as we shall see) no stipulation — but a promise of payment for his 
services, for his taking the risk. Thus in artdent India we already had an institution of 
suretyship for reward: some called it a 'black' (reprehensible) means of earning. This was 
similar to our indemnitydnsurarice policies, in which, for a reward, insurers undertake 
to guarantee loans or to indemnify against risks. Furthermore, the surety might undertake 
to guarantee the loan only after B had consigned to him. or hypothecated to him, a 
valuable piece of property which C himself refused to accept as security, or was unable 
to accept as security. In other words, the right of reimbursement, implied by law. had 
itself to be secured, at the surety's option. We have reason to believe that by depositing 
wealth to S47cure a person's suretyship was one of the well-kriown ways of losing one's 
capital. 

in the cases where the surety has given his undertaking to the third party after 
receiving (a) a payment, or (b) a pledge, or the equivalent, the contract of suretyship was 
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stTCgnthcTicd by the thet the son of the surety would make good his undcrtciking 
after his disappearance or death. These are the exceptions to the rule that only sureties 
m category (iii) are represented by their sons. It follows as a matter of course that third 
parties greatly preferr^ sureties who acted for reward (a natural result of professional 
skill and mercantile enterp rise) or accepted a securi ty of their own. It is possible, therefore, 
that although on the surface mortages of immovable property might be a better security 
than a surety, insistence on the second party's providing a surety of the type who acted 
only after receiving a pledge or hypoth^atiem might give the third party the best of both 
worlds. There is evidence that in such cases the leruier might charge a higher rate of 
interest lawfully than could be allowed inc<msdence if he had taken the pledge himself. 
Volunteer sureties could even be fraudulent. 

The special case of the male issue who must pay their father's debts other than 
suretyship debts (subject to reservations to be discu»ed below) has been noticed already. 
Their agreement was not necessary for their obligation to arise. It was supposed that the 
religious duty to secure the deceased ancestor from the pains of hell was inherent in 
sonship. Originally the srm was liable whether he were separate from his father at the 
time of the latter 's death or not, but only if he were above the age of majority. Originally 
the son was liable for all the debt, with interest; the grandson without interest; and the 
great-grandson likewise only if some property of the great-grandfather (howe^'er small) 
actua 11 y reached hi s hands. The unli mited liabili ty of sons rema ined in Bombay Presi dency 
until the last century, when it was abolished by statute. Elsewhere it was felt, under British 
administration, that sons' obligations should be cemfined to the properties they received 
from their ancestor; (hat the obligation did not arise for the first time on (he ancestor's 
death; and that (hero was no difference between the position of the son, the son's son, 
and the son's son's son. So far as joint-family property was concerned the debt enabled 
the father during his lifetime, or the court acting in his stead, to alienate the undivided 
interests of the male issue to pay his debts, provided that the debts were antecedent to 
the alienation (and so already binding upon the male issue). Debts contracted by the 
ancestor which were not 'recognised' for this purpose by the Hindu law could not be 
exacted from the sons, etc., and for such purposes the interests of those male issue could 
not be alienated. The modern formula is that the male issue am not under a Pious 
C^ligadon to pay the tainted. i.c. illegal or immoral debts of their ancestor; nor arc they 
obliged to pay untainted debts which arc not antecedent, nor which were incurred, 
posterior to the separation from the aiKcsIor of (he male issue sought to be made liable. 


(b) Extent of the security 

The male issue referred to above had, and have, a liability which extends as far as 
the property available, that is to say the entire undivided interest in joint-family property 
may bo taken to satisfy any imtainted, antecedent, pre-partition, private debt of the father. 
6u t the more norma I ca tegories of su rety ship anKcipate three types o f persona I obliga tion: 
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(a) the unlimited/ as in suretyship of category (ii); (b) the strictly limited as in categories 
(0/ (iii)/ (iv) artd vi); and (c), in category (v), the peculiar unlimited type of obligation 
which admits however of reasonable conjecture. The fines imposed and the sums to be 
awarded can be calculated with reasonable exactness, and the risks can be judged with 
fair accuracy The surety is not liable beyond the liability of the second party. 


(c) Qualifications for bein^ surety 

We have seen that individuals on their own behalf or as representatives of a partnership 
might become sureties. The Hindu law of the classical period provided a lor>g and 
interesting list of persons who should rtol be accented as sureties by the third party. As 
usual with the dturnta^Ostra the list does not distinguish between the persons who are 
incompetent to be sureties in the case under consideration, and those whom it would be 
inadvisable to accept as sureties. We can make the distinction for ourselves. 

Incompetent to act as sureties are: 

(i) husband for his wifC/ and vice versa; 

(ii) one co-heir for another coheir, unseparated; 

(iii) father and a son unseparated from him; 

though the presupposition is that Ihe debt contracted by the second party is in respect 
of Ihe property joint between himself and the proposed surety. If the second party be 
dealing with property which is not joint between himself and the surety the incompetence 
, of the latter does not arise. 

Unsuitable to be tendered as surcHcs are: 

(i) a person who Is not well-known; 

(ii) one who is of bad character, or U already liable to pay a fine. 

(iii) one who is a dose priscpner, or Is not at liberty to pursue his rights against the 
second party; 

(iv) one upon whom the third party is himself dependent, as, also a servant of such 
a one; 

(v) one who is an enemy of the third party, or an intimate friend of the second party; 
or his pupil; 

(vi) one who has abandoned the world; 

(vii) the king, or a iiunister of Ihe king; 

(viii) one unable, or reputed to be unable, to pay the sum which is in issue, or who 
could not pay a fine of an equal amount. 

There may be debate as to the reasons for those andent rules, but their general good 
sense is evident. Two additional rules are of great interest: 
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{lx) one should not be accepted as surety who has a father living; 

(x) nor should one choose him who acts 'according to his sweet will'. 

This reinforces the basic supposition, that the surety ought to be an independent man 
(which a man whose father is living is in io theory incapable of being), and that a 
reputation for responsible conduct is essential. Though the surety must be independent 
and thus capable of doing his duty without anyone else's consent, he must not be so 
independent as to have no regard for Cod or men, so as, for example, to disregard his 
obligations to the third party, or overawe the court, or otherwise bring the legal system 
into contempt. 

The question arises, what would be the effect if the third party, or the court, accepted 
as a surety an insolvent, particularly a man who was in fact insolvent, but not yet so to 
his own knowledge. It seems that the rule factum vaUt is applicable — one should not 
appoint or accept such a person as a surety, but if he has ^n accepted his obligation 
exists. And the same remark seems applicable to the other nir>e inslar>ces of persons who 
are unsuitable sureties. No question arises, but that the loan of C to B is unaffected by 
any defect in B's surety, A. 

Primitive legal systems must have considered the question whether a surety himself 
rhight require to be guaranteed by a sub-surety or 'counter-sujcty'. A story to some such 
effect is found in Jewish midrasHim, But in the Hindu legal sources no idea of sub¬ 
suretyship is found. The relationship involved in suretyship appears to be exclusively 
trianguiar, and no doubt it is for this reason that in our Appendix we find sureties and 
pledges coupled together. But in pre-British times counter-sureties arc in fact found. We 
are unable to draw any inference from the names being Persian in origin. 

(d) The rtlathnship betuxen Ote surety and the creditor 

The third party can lake up and enforce the obligations of the surety only when the 
debtor, the second party, has failed in his obiigahems: the document in the Appendix bears 
this out. 

When the suretyship is in category (i) the surety is allowed an interval according to 
the terrain and drcunvstances in which to produce the second party; if he ultimately fails 
he is liable to the fine or penalty which would have fallen upon the second party had 
he appeared and been condemned. 

When the suretyship is in categories (iu)^vi) the surely is obliged to pay the value 
in dispute. He is entitled to claim time in which to find the principal debtor, if necessary. 
In order to protect the second party from undue pressure by the surety after the latter 
has made payment two prm'isior^s are laid down; (i) the surety must not make payment 
to the third party until the latter, after failing to obtain payment or satisfaction from the 
second party, has recourse to the surety. It is not in order for the surety tojnake payment 
spontaneously. However. <mce the third party has applied to the surety, it is the latter's 
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duty to make payment without necessitating the third party's applying distraint, or 
Otherwise harassing him. For in the latter case (ii), should he have to suffer distraint at 
the hands of the third party, he will have a right of special recourse against the debtor, 
the second party. 

The question may well arise whether the surety, when applied to for payment by the 
third party, has the right to dispute the debt alleged to be owing. The curious terms of 
the document in our Appendix strongly suggest that ordinarily he has. Naturally where 
the suretyship was for the payment of what should be due or what should tun^ out to 
be payable by the second party it would be fraudulent if the surety wore not entitled 
to ralM any objection or call for any account which the principal debtor could have 
insisted upon. Therefore, wc have e\'idcncc of a right in favour of the surety similar to 
subrogation. It is for this reason that when the institution of pleading (in litigation) by 
lukiVs (attorneys) arose in the last part of the lAth century the Hindu jurists visualised 
the vakils as not merely agents but cs'cn sureties for their clients, the latter having not 
merely authorised them to conduct litigation on their bdialf. but actually inve.sting them 
with their own rights ujS'tf'Uts the third parly, so that a decree against the surety would 
be in effect a decree against them, and the vakils would be entitled to full reimbursement 
from their principals. This theory, of coasidcrable juridical interest, is evidenced, but it 
did not survive, since wkih operated as agents, and it is in that guise alone that legal 
representation exists in India, Pakistan and Burma at pn?senl. 

When the suretyship is in category (ii) different considerations arise. The third party 
could require the surety to pay the value of any loss caused to him by the fault or default 
of the second party, both where the latter was dishonest or where he was incompetent. 
Here there could often be no question of subrogation. In many cases the second parly 
might not be under any legal <^ligaHon whatm'er. But (he debt would arise simply out 
of the contract between the surety and the third party, and the surety would have a right 
in his own person to dispute the amount alleged to be due from him by the third party. 

If the surety is mis.sing when the third parly's claim arises his sons and heirs are liable 
in all cases where the suretyship was undertaken for reward (a rule no longer observed 
in the Anglo-Hindu law), and the sons are liable in all cases where the suretyship was 
for payment. It is of interest that while the sons and grandsons of both lender and 
borrower figure in the agreement given in our Appendix (§ 4) the sons of the sureties 
do not—plainly the legal liability was sufficient. When a pledge or other security was 
taken by the surety himself, at dhaniuiiastra the sons and heirs would be liable, but this 
rule also has been abandoned in AnglcvHindu law. In the cases of suretyship for payment 
or delivery the sons alone are liable, for the rule of the Pious Obligation has most 
curiously not been extended to the grandsons and greatgrandsoas for this class of debt. 
The texts expressly confine the obligation to the surety's scms.The rights of the third party 
against these representatives would be the same if the surety bad disappeared or died. 
If there are many sureties the law depends on the agreement. If those arc co-surctics, 
jointly and severally liable to guarantee the obligation of the second party, the creditor. 
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the thiM party; m^y demand the entire amount Msm any at his choice. That surety after 
payment fading to obtain leimbuisemenl hxm the second party, has no right of contribution 
from the other cosureties. If however the sureties have jointly undertaken to guarantee 
only portions of the amount, as would happen in the case of a revenue- farmer, who might 
require numerous sureties in fractions, the third party is entitled to take up the obligations 
according to these fractions, dr>d the sureties' rights against the second party would 
likewise be related to those same fractions. notice from the document in our Appendix 
tha t the borrower undertakes tha t the lender many recover the entire d cbt from any sure ty 
and that none of his sureties (the documnit does not contemplate less than two) may 
direct the lender to have recourse to others. 


(e) The rehtionship belweert the surety and Ute debtrv 

After the surety has paid or otherwise satisfied the third party he has a right of 
recourse against the second party. The Hindu law was formerly very strict here. The 
subject of interest on loans is complicated and it would be out of place to repeat here 
observations set out at length in another connectiem. Let it suffice that after an interval 
of six weeks the amount paid by the surety begins to carry interest, and apparently (if 
the texts are to be interpreted literally and not as more recent Hindu jurists would wish) 
at a peculiar rate. After the interval, during which the absconding or defaulting second 
party could be apprised of the position, the capital of the debt is doubled: and even at 
the expiry of the seventh week the surety is entitled to realise at one time twice the 
amount of the debt. Was this some kind of compensation? 

This penal rule applies only when the third party has had to enforce payment from 
the surety by public process. In other words, where tlw surety holds out in case somehow 
he can arrange for the second party to meet his obligations by another method, and has 
failed, the second party must pay deariy for his dishonesty or incompetence. The 
institution, which is most peculiar, U evidently intended not so much to encourage people 
to become sureties as to discourage borrowers from too readily utilising the facility of 
having a surety. The text of Harita penalising those who exact from a surety the extent 
of double or triple is probably intended to prevent creditors from taking this rule as an 
advantage for themselves. 

We have already discussed the surety's right of stepping into the second party's shoes 
if necessary to dispute the amount claimed from him by the third party, claiming set¬ 
off, and the like. 

Prior to payment the surety has no right secured to him by law, but it is evident that 
he is entitled to follow his second party if necessary, or to apply pressure to him. short 
of distraint (for he is not himself yet a creditor) in order to persuade him to answer to, 
or otherwise meet, his liabilities. Manu says (VII, 17) that Purushment (Dtri/dti) is the 
'surety' of the four Stages or Orders of society. i.e. it keeps them to their duties as real 
sureties do not allow debtors 1 o deviate or go astray. 


Rarest Archiver 



432 


EitOfcli^Ufdk Dictionary oj tire DJuirmaitUlm 


(/) The retutionship betivecn cosureties 

So Nr as this is known we have covered the topic in sec. d) above. The dluirmai^stra 
does not in so many words proceed hirther to explain the rights of sureties, except against 
the second party. This is evidently because of the custom for sureties who had no 
sentimental or political motive in acting as sureties to take pledges, hypothecations or 
mortgages of property belonging to the second party, thereby securing themselves against 
loss. Where one of a number of cosureties is forced to pay the amount, he has, strangely, 
no right of contribution against the others. CO'Suretyship was, after aU, a voluntary 
relationship. The law did ru^t become contrm’ersial Brihaspati (X.111-2) exempts (he son 
of a deceased co'surcty from all but his father's share, but the point is not debated. 

(g) The extinguishing of suretyship 

Upon payment by the second party, or other compliance with his obligations, e.g. 
appearance on the day of his trial, etc., the obligation of the second party has ceased, but 
there is no automatic extirxetion of the obligation of the surety. True, it is not necessary 
that the third party should explicitly release the surety, but the obligation of the surety 
ceases to be enforcible — though the result in point of fad is the same. For this reason, 
it seems, the lender would agree that conditions which released the one would release 
the other for such would be in the inference from §§ 7, d of the document in our 
Appendix. When the second party has paid there is no catisc of action between the third 
party and the surety, since the obligation that was the sub)ect of the guarantee has been 
extinguished. 

If the second party defaults, the suretyship is extinguished by the surety's payment. 
It can be extinguished, of course, like any other debt, by the release of the third party 
There being neither a law of insolvency, nor a law of limitation of actions for debt, no 
other method of extinction is available except the death of the surety, except in the cases 
when the sons or heirs are bound to nieei the obligation fsee above), in which case the 
suretyship comes to an end when these pay the amount or die without having paid it. 
The death of the third party or acts by him. will not terminate (he obligation, unless the 
acts amount to a release, if validly given. 


Conclusion 

One notices the relative simplicity of the Hindu law relating to suretyship, except for 
the portion at present surviving in the Angto-Hindu law, where certain complications 
(in particular relating to the nature of the debt arui the question of taint) survive. The 
age and the consistency of the institution speak for its effidency. 

Granted that this must be so, the question remains why was it superseded by the 
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Indian Contract Act? NaturalJy the dcicrmination to supplant both Hindu and Islamic 
laws 0 / contract was at the bottom of the programme put into effect in 1872. But the new 
rules relating to suretyship bore a close resen^)ar>ce to their Hindu predecessors, except 
for the provision about the double payment for the defaulting second party, the original 
debtor For this there is no counterpart in any Anglo-Saxon system of law. Examples of 
coincidence between the systems are not few. For example, the consideration for the 
contract of suretyship, the guarantee, passes from the third party to the second party and 
not to the surety himself; again, if the nature or extent of the obligation owed by the 
second party is varied by ttW third party that will terminate the liability of the surety, 
for he has promised only to enable the third party to have confidence in the second party 
with respect to the matter in cxUteTKe at the time of that prorrusc. The Indian Contract 
Act is a little more strict in that it pro\’ides, in s. 135, that the surety is discharged if the 
third party (the creditor) gives time to the second party (the principal debtor) or promises 
not to sue him in court. At Hindu law a mere prolonging cf the time available or variation 
in the method of seeking a remedy would not necessarily diKharge the surety. Both 
systems agree in the rule that the discharge of or>e co-surcty does not discharge other 
co-sureties. But the Act diverges from the ancient law in providing that the surety is 
discharged in any case if the third party does any act inconsistent with the surety's rights, 
or omits to do any act which the surety has required him to do. It seems to the present 
writer (the sources arc not decisive) that the agreement of suretyship would not be 
terminated by such conduct under the old system, but that when the third party sought 
to enforce his rights the surety would be enabled to contend that a condition had been 
broken, for which he would be entitled to ask for a set-off, or that the third party was 
guilty of fraud, in which case the court would adjust the equities between the parties. 
The insistence of the agreement in the Appendix upon the surety's not raising objections 
to the lender's proceedings (§§ 6. 7, It) speaks for itself. 

A major difference between the old law and the Act is to the advantage of sureties, 
and supplies a reason for the superiority of the new law over the old, the European over 
the native. Under the old law the third party must first exercise his rights against the 
second party, including, it seems, the sale of pledges; only when the second party's 
obligatiorts remained outstanding was it possible for the third party to apply for 
performance of his obligation by the surety. The evidence of § 5 of the agreement below, 
which requires the reverse, can be relied on for this. Under the Act, s. 141, which follows 
the English law, the surety, having paid the debtor's debt, is entitled to the benefit of 
all securities which the creditor has agairxst the principal debtor, whether the surety knew 
of the exi.stence of such securities or not. Furthermore, the loss or release of such securities 
by the creditor would discharge the surety to the extent of the value of the security lost 
or discharged. This aspect ot subrogation docs rK>t seem to have been required or 
understood in the original Hindu law. 

Though it is true that at the ar>cient law the relation between surety and third party 
is contractual, whereas at the modem Indian law it is fiduciary, the difference (though 
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not negligible in practice) cannot be reganied a& decisive of our question, since all cases 
in contract were fit, in the pre-British Indian courts, for being treated with a regard for 
equity, for equity and law went side by side. Thus where a surety was deceived by his 
third party he could plead this defect either in order to have his contract set aside, or 
to have his obligations modi^ed pm lattlo. There is a remarkable improvement in inc law 
by an introduction of an English rule in the Indian Act, s. 146 read with s. 43. It provides 
not only the right of a creditor to proceed against one or more co-sureties, but also their 
obligation of contribution as between them. The Indian Act does not indeed mention 
suretyship by shares, but the illustrations sufficiently cover such a case (III. (b) to s. 146). 
One may conclude that the Indian Contract Act offered what was required by the public, 
and that the penalty of the double payment by the defaulting original debtor was not 
of such importance in practice that the public deemed it requisite to retain it. The Act, 
in any case, did not purport to regulate the arrangements which might subsist between 
a proposed debtor and a proposed surety, and a bond might well be conditioned for the 
former to pay a penalty to the latter — a pervalty which an Anglo-Indian court might 
refuse to recognize in practice but which the natives might, at least for some decades, 
treat as binding in conscience between themselves. 


sAtAtap 

If the person gets calamities like disease, fire, death of some relative, severe pain, loss 
of cattle, com or wealth within seven days or even after that, he Is detected as guilty. 

Following are thus the important points to be discussed in the Ko^ ordeal. (1) The 
place of the ordcat. (2) bathing the deities in water. (3) Preliminary rites (4) Mantras 
to be addressed. (5) Signs of the success or the failure of the trial. 


fl) T/ic pfflcc of Ok ordeal: 

According to Visnu, the accused person should face the god while drinking the water. 
Nar. says that he should face Sun at the time of drinking water. According to HArita, 
the place must be plastered with cow-dung. 

In the earlier times, the bathing of the deities was perhaps conducted before the 
accused person, but according to the later writers it was not necessary to do so. The 
Pradvivakia, after observing the preliminary riles, should bathe the deity, bring the water 
to the place of ordeal and give it to the accused person. This is clearly mentioned by 
the commentators and the di^t-writers. 

According to VP, the Ko4a ordeal is coiKlucted in some temple. This is also confirmed 
by Alberuni. 


(21 Bathing the deities in water : 

(a) Msnu says that the stem deities must be bathed in the water. Stern deitie.s are 
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Rudra, Aditya. Durg^ and others, points out SC. 

N2r brings an important change. The deity of which the accused person happens 
to be a devotee must be bathed for the purpose. Pit supplements the rule by saying that 
if the person holds all the deities in equal esteem, image of Sun ^ould be bathed. 
Important rule given by him is that of bathing a particular deity for a particular kind 
of offence, e.g. the image of Duiga in the case of theft or for the persons who live on 
profession of weapon. The water of the bath of Sun cannot be given to Brahmins. 

Kat. recommends the bathing of the weapon of the deity in case of a milder offence. 
According to DT, this means that actual deities could be bathed for heavier or grave 
offences and only weapons in the cases of milder nature. Pit. gives specific rules 
regarding the bathing of the weapons i.e. in the case of Durga it must be her spike that 
must be bathed. Accord tng to VP a copper^image of God Sun can be ba thed as the weapon 
of Sun. {Ayudhagrahai^am tflmr^inirmltidityanwdalasyXpyupalaksanartham'VP. p. 
213). 

(b) The Water—Explaining Yjj. 11.112* Visvarupa points out that the accused person 
should be properly warned that the water of the baths of the deity is not ordinary water 
AS any other water meant for quenching thirst It is the Vk^ter whkh may bring to a liar 
any adversities like poverty or a disease like leprosy which may be incurable even in 
hu nd red b irths. Accord ing to Vi rami*trodaya. the water must not he mi xed w i th a ny oth cr 
water. According to Mit. the water that is actually to be given to the person must be taken 
out in a separate vessel. 


fS) PreUmimries : 

After observing fast and other preliminaries/ the Pridvivaka should bathe the stem 
deities like Durgd, Adilya etc., take the water of tiw bath of the place of the ordeal. He 
should then conduct the general rites i.e. invoking the Dharma etc. It must be observed 
that when Kcda is being tried forsd/^puTification. tying of the Sirahpatra is not necessary. 

(4) Mantras to be addressed: 

\^SQU expects a simple declaration of the content that' I have not done such an act*, 
to be made by the accused person before drinking Ihc water. 

According to Ya|. the accused person must be given water after having made a 
hearing. As we have seen above, this hearing according to ^h^arOpa. is of a sort of 
warning to the accused person agairtst underestimating the efficacy of and }ust playing 
with the water. According to Mil., however, this hearing consists of the mantras to be 
addressed to the water by the Pradvivaka and the Sodhya. The Pradvivaka should 
address the water with the mantra Toya Tvam ' etc. given by Pit. w'hile the ^odhya 
should do it with 'Satyena mabhiraksa' etc. given by Y£j. or with 'SatySnrtavinbhagasya' 
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etc. given by N&r. 


(4) The Trial; 

The trial part of the ordeat is possibly the simplest one i. e. the accused person should 
drink the holy water while standing in a drcle. facing Sun. Br. makes a ciirious statement 
in this respect. According to him the accused person must be kept under watch for three 
or Hve days to confirm that he has not resorted to any deceipt. 

In fdct« the provision made here is uncalled fro, particulaHy for the Ko^ trial, because 
the Koia is never forces on anybody. It is always recommended on the preference by 
the accused person, so the question of resorting to any deceipt really docs not arise, but 
it is possible that, owing to its extra-si mpie form, the persons may be tempted to prefer 
it readily and then try their means to come out successful. Nar. has clearly warned against 
such a tendency, while Br. makes a regulation to sec that no unfair means are used by 
(he persons. 

(5) Signs of the success or ttte failure of t/rc trial: 

Some royal or divine calamities befalling the person undergoing the trial within a 
particular period clearly indicates that he is guilty. These calamities are enlisted as 
follows 

(i) Some disease* wc find that Kit. has specified these disease i.e. fever, dysentery 
etc. 

(ii) Fire. 

(ill) Death of some relativ^^^avaharakalpalaru quotes a stanr^a which explain.^ the 
terms' relative' in a legal sense. A relative means mother, father, son. brethren and wife 
having son. VN points out that while deciding a relative one should consider the persons 
coming up to five generations on the mother's side and upto seven generations of the 
father's side. 

(iv) Arthabhram&i--SC points out that the word Arthabhram^ should mean loss of 
Son etc. because if we take it as 'loss of wealth', the word Ohanaksayab following next 
will be redundant. 

In fact, the meaning suggested by the SC (i.e. loss of son) does not appear appropriate 
because that meaning is included in 'loss of relative*. It is therefore preferable to take 
Arthabhram^ in the sense of 'the loss of desired object'. 

(V) Loss of Wealth. 

(iv) Loss of cattle, com or wealth. 

(vii) Any major inauspicious happening. (Pratyatmikam). 

Some of the important points regarding these calamities are pointed out by the 
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commentators and the digest-writers as follows:— 

(i) Mil. holds the view that it must be a major calamity. Minor calamities are 
inevitable in human li/e and, therefore/ the person should be declared innocent 
if there are minor calamities. 

(ii) In case of a disease, it is pointed out by these writers that the disease must be 
belonging to the person as an individual If the person is a victim of some 
general epidemic, that would not be indicating his guilt. 

(iii) The calami ties happen to be ind kati ve of the resu It of the trial only i f they befal I 
within the recommended period. 

Ail the writers, in gerieral have recommended a period of one to three weeks for any 
of the calamities to occur in case of a guilty person. A simple rule regarding the span 
of the time thus recommended is explained by Apardrka. A shorter or a longer span 
should respectively be co-related with the milder or the serious nature of the plaint. It 
should bo a period of three weeks in the ca.sc of a very serious charge, while a period 
of formight Is advised for serious charges. According to Apararka thus, the KoiA can be 
coTxsidercd for serious or very serious charges only. 

Pit. has. however, rccttmmendcd different spans. According to him, the calamity may 
befall within three, seven or ten nights or two weeks. 

These spans, as it has been pointed out by the Mil. relate with the charges of lighter 
value. The value of a serious charge ^i«. more than 1000 Panas) should be divided into 
three categories. The lighter charges also similarly can be divided into three categories. 
The period of three, seven and ten days respectively correlates with the three kinds of 
the lighter charges. 

It is rather interesting to compare the relative position of the Ko^ and (he water 
ordeal Though both the ordeals have distinct forms of (heir own, knowingly or 
unknowingly, the writers have tried to connect the two ordeals. 

We have seen that every ordeal has its main deity, besides Dharma—the General 
presiding deity of all the ordeals. It is interesting to sec that later writers recommend 
the same mantras that arc used in the water ordeal for the Ko^ also. Both the ordeals 
have thus one main deity, i.e. the lord of waters. Though Koila is cs.scntia]ly different in 
form, it is thus brought together vrith the water ordeal. Sukranlti has tried to bring those 
ordeals under one head. In cases of trail by water in certain tribes we find a fusion of 
two methods. 


dunah^pa And Dattaka Vidhana 

Considering the ques tion of the category and the va lid ity of the ad option of S u nah ^pa 
by Vi^amitia in the light of AB Vll 15-16. Smrtis, Dharmasutras. the commentaries on 
them and the \^avahAra*pralUUa etc., the author concludes that Vi^Amitra's adoption 
was beyond all the rules. It was unique of its kind. 
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The story oi Sunah^d, the son of AjigarU, has its traces in the l^*Veda I.24-12>13 
and V.2.7. In the I^g'Veda he is shown as rescued from some great danger and stands 
as a specimen of the results of the divirte power. 

The story of Sunahiepa, is further developed into a narrative by the Cithds in the 
Aitareya Brahmana VTl. 15*18. As per the advice of Indra, Rohita wandered in the forest 
for the sixth year and came across a Brahmin called Ajigarta who sold his middle son 
dunah^pA to him for hundred cows. R(^ta returned to his father with Sunah^pa who 
wa.s accepted by Varuna as a victim in lieu of Rohita. Then IhesacriBce commenced duly. 
As no one was willing to bind and kill Sunah^epa, Ajigarta agreed to do both these tasl^ 
on payment of hundred cows for each job. When Ajigarta was about to kill him, 
Sunahsepa finding that no cm could help him. prayed Prajapati, Agni and other deities. 
With his last prayer to Usas. his b<Mids fcwamc loose and belly of Hariscandra returned 
to normalcy. Visvamitra adopted Sunahsepa as his own son and named him Devar^ta 
as he was given to him by gods. Ajigarta demanded Sunahiepa back but Visvamitra 
refused to do so. 

Against this background of the BrAhmana literature or>e has to face several questions 
in respect of adoption. 

(1) Who gave durtabiepa in adoption to Vi^vAmitra? 

(2) Is Sunab^pa a son of the variety of Svayamda tta i n the 1 a ngu age of Dharma •SSs tra or 
Krtrima or Datrima? 

(3) Has Vi^vAmitra adopted Sunabiepa as per the rule of Dharma•Sastra? 

(4) What are the valid rules laid down in respect of adoption of a son and what is its 
position in the later Dharma-S&tra literature ar>d Mahabhirata? 

An attempt is, therefore, made in this article to find out legitimate answers to the 
above questions in the light of the commentary of SSyanacJrya on the Aitareya Brdhmana 
and the Manu*5iur/i. Dhanna*Siltra literature, commentaries on the above mentioned 
Smrtis and the digest work VyavahSra Prakasa of Mitramisra and the Datlakd*Candrika 
of Raghumani. 

In the Aitareya Brahmana Vfl. 17. when Sunahiepa became free from his bonds, 
Vi^dmitra tells Sunahsepa not to become the son of Ajigarta and become the son of 
himself (Vi^amitra). This gatha in the mouth of Visvamitra is important on this point 
of adoption. It further displays that Vi^amitra has shown his willingness to adopt 
Sunah^pa, thou^ in fact, Sunahsepa has not made the gift of himself to N^^^mitra. 

In this respect, it is pertinent to quote the important observations of SiyanUcArya who 
suggests that the choice of selection of a father was given to Sunahsepa by the other 
priests and he. in his turn, selected Vi^Smitra as his father and sat down on his lap. 

If, however, the commentary of S4yana is understood in the proper spirit of the 
Dharma-S^tra literature, one will have to admit that Sunahdepa has made the gift of 
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himself to M^&nitra and in that case he will have to be treated as the svayomdatta or 
self'given son. 

It must also be emphasised in this very context that the portion of S^yana's commentary 
has no basis from the Aitareya Brahmans on the point of svaydn)ddatta of adoption. 
Besides, the gatha in the mouth of Vi^Amitra referred to above, clearly goes against this 
commentary of S^yana. If, however, the text of the Aitarcya Br^mana VII.17 is to be 
respected, then one will have to admit that Sunahsepa is the Krtrima son of MSv^mitra 
in the strict parLince of the Dharma-Sastra literature and particularly in the language of 
adoption. 

From the above discussion, it is quite evident that there seems to be a difference of 
opinion in the opinion of the author of the Aitarcya Brahmana and the commentator 
Skyandc^rya in treating Sunah^l^pa as a krtrima son and Svayamdatta son respectively 

Conting to the Manu-Smrli X 105, wc find that here there is reference to the story of 
Ajigarta and Medhatilhl and Kulluka in their comments on this portion of the Mtjrni Siiirti 
point out that the story of BunahiSepa is well known in the BahvrabrAhmana. 

It deserves to the demonstrated here that the story of Sunabiiepa also occurs in the 
Vasistha Dharma Sutra XVII33-55 and the same passage is also quoted by Nandapandita 
in his commentary entitled 'Kesava Vai|apanti on the Visnusmrti XV 2Z Haradatta on 
the Apastamba Dharma-Satra II 6.13.10 also refers lo the story of Bunabiepa. In the 
Vasistha Dharma-Sutra, however, the topic under discussion is the variety of sons and 
Sunahsepa is introduced in the category of svayamdatta son. Arefererwe to the Svayamdatta 
son also also occurs in the Manu*Sinrti IX 177 artd the ySjfUtvalkya’Smrti 11131. 

It should be noted here that the expression — akararidt in the text of the Manu Smrti 
IX177 is exp)air>ed variously by the commentators of the Manu-Smrti, Yaihavalkya^Smrti 
and Mitramiira Meddhatithi passes over this point in silence. Kulluka explains the 
expression 'akaranat' as 'due to the feeling of hatred'. Apararka on the Yafhavalkya-Smrti 
II131 (p. 73$) educidates the reason as paiitya i.e. if the parents arc treated by the society 
as outcastes, they have to abandon the son. MitramiSra, however, in his Vyavahara- 
Prakaia, assigns two reasons first, Paiitya of the parents and second, if the parents 
are stricken with poverty due to famine etc. and arc riot in a position to maintain their 
sons, they are bound to sell or abandon them. 

On a careful consideration of the different explanations offered by the commentators 
and the digest authors in the context of the story of Bunahiepa in the Aitarcya Brahmana, 
one will have to agree with the explanations that is offered by Mitramisra in his 
Vyavahara-Praka^. Needless to say that all other explanation, though convincing, are 
to be rejected in the context of the story of Bunah^pa. 

The text of the Manu-Smrti IX 177 provides that be who, having lost his parents 
or being abandone by them, without a just cause, gives himself to a man is called a son 
self-given. If the concept of a svaymdatta son in the Manu-Smrti followed by the 


Rarest Archiver 



Zncy^topoedic Did ioiu>fy the Dfia niiaidstra 

commentators of the Y4jnavaikya is accepted along with the beautihiJ explanation of 
Mitrami^a quoted here, one will have to come to the pointed conclusion that Sunahiepa 
belongs to the category of a self'^ven son or Svayan\datta son. 

It is also worthy of mention here that the word Svayamdatta also occurs in the other 
Smrti works and Brahmapurana quoted in the Dallaka-candrilcg of Raghumani, Yama 
Smrti explains the word 'svaymdatta' as one who offers himself. Ndrada uses the 
expression 'svayam copagatah' and Harita also explains the concept of Svayamdatta as 
sayamupjgatah. Raghumani also quotes a stanza from the Brahma^Purana in the 
Dattakd'Candrikfl. All the explanations of these quoted works come very near to the 
expression mama eva upehi putratam in the text of the Ailareya Brahmana. 

Mitramisra expression dattatma in his commentary on the Y4jhava1kya*Smrti 11131. 
He also explains this term in his Vyavahara Prakasa with further clarity. 

From ihc authorities cited on this point it would be fair to reasonably infer that 
Sunah^pa appears to be a son self-given to Visvamitra and not a krtrima or a datrima 
son. For the explanation of the works krtrima and datrima, it would be proper to quote 
the comments of AparArka on the Yijnivalkya Smrti Jl. 130 and 131. 

If. however, the explanations of these words are accepted, then on will have to admit 
that in the eyes of Ihc author of the Ailareya Brahmana. Sunalvlepa would become a 
krtrima son and not the svayamdatta sort. But Sayana's imaginative observation finds 
a good support in the text of the Vasistha Dharma-Suira XVIl 33-35 and the explanations 
of ihc wor^ akiranat and svayamdatta also offered by the text of the Manu-5»jrl/ and 
his Vyavahara-Prakasa. 

It must also be shovm here that the expression sparsayct in Ihc text of the Manu Smrti 
IX. 177 is explained in the contmentary Subodhini on the Mitaksara on the Yflnilvalkya 
Smrti 11 131 by quoting the text of Amara in support. 

As regards the explanation of the word Krtima. Praliparudra in his Sarasvati VilAsa 
refers to the different aspects of teentations like wealth, land etc. to tempt the child to 
become his own. It will have to be admitted here that this aspect of temptation, however, 
is absent in the explanation of the word krtrima offered by Apar«trka and others. 

It will have to be emphasised here that Vi^^mitra has not made any attempt to tempt 
Sunah^pa by making the offer of wealth or land any other objects of material interest, 
in order to adopt him as his son. 

As regards the valid rules for adoption, we have the Manu*5mrti IX16$ which clearly 
states that he is to be known as the son given, whom the farther or the mother 
affectionately gives (to another) as his sem in (times of) distress confirming (the gift) with 
water, the boy bemg of the same (varna with the person adopting). 

The word sadrsam in the text of the Manu-5fljrff is understood by Medh^tithi in the 
sense of 'equal in family arxd qualities and not by caste'. He further holds that even a 
k$atriya can become a daltaka of a brahmin. This view of Medhatithi is not favoured by 
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Kullilka who holds that the word sadrsam refers lo a person of the same caste. This view 
of KulJaka is further favoured by Nilakan^ in his Vyavah^a Mayiddia by quoting the 
text of the Ysjnavalkya-Smrtj II. 133 laying down the adoption for the sons of the same 
caste. 

The Vasistha Dharma StUra XV. 6-7 prescribes that one should adopt a son not remote 
as a kinsman, but just the nearest among his relatives. If however, there is a son with 
respect to an adopted son who is a remote kinsman, the adopter shall set him apart like 
a ^Odra. It should, however, be noted here that Nandapandita in his commentary *Ke^vd 
•vaijayanti' on the Visnu-Sn{rl/*XV*19 gives different readings which permit a boy who 
is remote as kinsman and not the nearest among the relatives as competent to be adopted 
by the adopting person. 

[f, however, all these rules of the Dharma-S&lra are applied to the present case of 
Vi^^mitra adopting Sunah^pa as his son, one will very easily notice that the adopting 
person ViivSmitra was not in any difficulty as such, since he was already having hundred 
sons to the credit. Moreover, the gift of Sunab^epa i e. Ajigarta and his wife, ounah^a 
also Ls not related to Visvamiira in any way. Besides, both Vlsvamitra and Sunahsepa do 
not come from one and the same locality or region. In addition to this, the Dharma-Sdstra 
literature allows a person to adopt a boy from his own caste. If this context is borne in 
mind, one will easily detect that ounah^pa — the son of Ajigarda, belongs to the family 
of Angiras and hence a brahmin; while Vi^^mitra belong to the Ksatriya caste. It is 
interesting to note that the Mahabharata XIII. 4 informs us how N^^vamitra, originally 
a K$atriya, was elevated to the position of a brahmin. If the Mahabh4rta context is taken 
into account, one will be convinced about the validity of the adoption of a boy $unab.4epa 
by N^svatnitra. If, however, this context of the Mahabharata is ignored, then one will easily 
appreciate the point that Visvamitra has thrown overboard all the rules of adoption laid 
down by the Manu*Sn^rir, Vasistha Dharma-Sutra, Yajnavalkya-Smrti and the view points 
of the later writers on adoption and Dharma Sastra. It will not be out of place if it is 
casually mentioned here that even the modem Hindu law of adoption also lays down 
restrictions in the matter of adopting a boy or a girl in respect of age, though the other 
conditions of the family, caste, region etc. are not favoured by the same. 

To sum up :• 

(1) Sunah^pa is not given in adoption to VUv4mitra either by Ajigarta or by his wife. 

(2) [f the text of the Aitareya Brahmana is lo be respected, Sunahitepa would become a 
Krtrima son of Visvamitra and not Ss'ayarndalla or a Datrima son of ViSvamitra in the 
strict parlance of adoption. 

(3) If, however, the spirit of the passage of adoption as maintained in the Manu-Smrtls. 

Yajnavalkya-Smrti. the commentaries on the Smrtis and the Vasistha Dharma-Sutra 
and SAy a na's commentary on the Aita reya Brahmana is to be respected, then nahdepa 

would be the Svayamdatta son of Vi^'amitra. 
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(4) From the foregoing d iscussion it is further evident that Visva mi tra has set a t the ru les 
of adoption to be observ^ed by the adopting person and the parents who want to give 
their son in adoption. 

(5) The adoption of Sunab^epa by Viis'SmitTa would become valid only if the contevt of 
the Mahlibharatd upgrading Vi^^mitra from the position of a kiatriya to the position 
of a brahmin is remembered by a careful reader. 

(6) Mm. Dr. P. V. Kane, in his History of DKa rma-Sdstra (Vol. 111, page 661, quotes Vasistha 
Dharma‘Sutra to treat Sunabfepa as a Svayamdalla son. 


Svatva. svilmitva and dhanSdhikSritva 

From tvhat has been read already it wilt have been evident that Indian juristi; made 
a somewhat hazy distinction been ndhikam and svatva. Perhaps, con)ectuhng a stage in 
their thought which does not appear in so many words, the notion was that he who had 
a (ihona as his su?, so that it was possessed of the characteristic of "ownedness by him", 
must have ailhik/Sras in respect ol it; for without some tidUikAnt svatva was meantngle&s. 
*rhis would, of course, be to treat swttxi in an applied sense lexicographically, for, as we 
shall sec, both the mother and the cow are st*!? of I he son and owner respectively l^^aving 
thus problem aside for the present, we note that the concept opera led in (he reverse. In 
respect of whatever diutna a person had an ttdhikdra, that was his sur and was possessed 
of the characteristic of "ownedness by him". 


Coftcurrcnce of svatws 

The distinctive feature of the Indian concept of Property, therefore, is the capacity of 
svatva to exist in favour of several persons simultaneously, not only identical adhikdras 
being shared, a s i n the case of co-owners, but especial ly whetv the adhikdras a re i nconsi sten t, 
and mutually exclusive). The number of bltogas, w'hich is a compendious word meaning 
bliogddfukdras, "rights of possession, enjoyment, exploitation", was often used as a means 
of assessing the value of a diuina to Ihe rele\*anl sudwr. The fullest alienation was of asla* 
bhoga, "cight-bhogas". These were customarily mdhi’tfikscpa-pdsdtta'Siddha-sUdhya’jnh’ 
ak$iiu~dgdmi, "treasure, unclaimed property, mcks present sources of profit, accruing 
sources of profit, water, exitising privileges, privil^es that may be conferred." "Trees 
over*ground and wells underground" arc often referred to. Grants of a village may be 
ui-ditn(fa-doidparadha. "accompanied with fines and the ten offences", i.e. the right to lake 
fines from the villagers. For examples see \n<i.Anl. VI, 200,201. A particularly interesting 
example is in the Anbil plates of Sundara Cola explained in K. A. N. Setstri. Colas (Madras 
1955), 578. The word bhoga occurs in other senses. An cka-biHfga grant is for the benefit 
of single individual and his successors; a gana-bltogti is under the control of the village 
assembly. In repect of piece of land there might be as many as five concurrent 
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those of the king, ultimate proprietor and rcceh'er of land-revenue and other profits from 
each tenure; of the miJta sv<imi or biuumika. d>e landholder), payer of land-revenue; of the 
mortgagee to whom he has mortgaged it; of the sub-mortgagee to whome the mortgagee 
had sub-mortgaged it; ar\d finally of the cultivator to whom the sub-mortgagee has leased 
it. Early observers, such as Wilks, Dubois, Elphinestone, Patton, Chamier, were clear that 
the king owned concurrently with the i^mumika. and their reports (discussed in E. Sice. 
Essai sur la Constitution de la Propriete du Sol ....dans I'Inde, Pondichery, 1866), not 
difficult to reconcile, agree .substantially with what is said by Sri Krsna ans Jagannatha. 
Sec ]. Grant's Inquiry (1791). See also Sri Kr$na on Diya-bhaga (Col.) I, 10. at p. 18, on 
what a r4ja buys when he buys a new r/V/yu. Differences of opinion on this sub)ect would 
not have been tolerable to Indian kings, and the view that jurists differed about it is not 
acceptable. The difficulties were caused by texts in MimAms^ writers, utilised by some 
jurists (in particular Nilakantha, \^, May., Kane's edn., p. 19), which explained that in 
the Vssvapt sacrifice, which was intended to make the king ruler over the earth, certain 
items of property were noX to be given, although the in|unction was to give all he had. 
That Indian kings gave their kingdoms away in fact is certain: The moksasparisod 
ceremonies in which Buddhist monks were given the kingdom and then allowed the king 
to redeem it at a fair estimation are referred to in j. Legge, Record ef* Buddhistic Kingdoms. 
22—3; S. Beal, Buddhist Records ^ the Y/e$tern Y/ortd. 1,51—2; II, 261,267, and olscwhare. 
Before the customs of redemption arose there was a problem whether the Earth was 
indeed within the king's gift. The mimimsaka writers the Earth was indeed the sense 
of the entire land and its produce could not possibly by given as it was not in the king's 
power to give it; the rights of occupiers and tenants which he had disposed of, or had 
been disposed of before his time, had to be respected. From this very meagre and obvious 
rule it has been concluded that the king was thought by the MimSmsJ not to have been 
ultimatod owner of the soil. This is incorrect, and .similarly to interpret Aitareya B. VIK, 
21,8 a nd Satapatha B. X) II, 7,1; 14—15, is mistaken. Bu t the fact tha t the king was e xpcctcd 
to confirm old grants and that only he could grant land to a deity, so that the bhaumika 
had take his consents before alienating his interest in it and the fact that even lesser 
grants made by others were made in reality with his authority (sec MinUimsA here. Sab. 
on}. VIII, i, 34. whkh more than balances the Visvajit passage), show which way fiacts 
really lay. Kane, whose opinion is of greater value than most, expressed his view in four 
places: of Kity^yana, trarxs, 121, n. on slokas 16—17; H.D. ii, 865—7; ibid., iii, 189, 

n. 243 (where he provisionally rejects the evidence of so great an authority as Mitra-misra 
in the R8janiti-praka$a (p. 271), and ibid., 196,495. It is evident that despite his (incorrect) 
hint that (he British adopted one of two possible views because it was more "playing" 
(H.D. ii, 866), he really believes that cortcurrence of svatvos was the answer. Anglo-Indian 
cases arc nothing to the point whether they support or deny this view: legislation on 
the whole supports it, and independent India is far from departing from that tradition. 
K. V. R. Aiyangar takes far too pessimistic a view of the king's position in hi.s intro, to 
Krtyakalpatanj, Rajadharmak, 
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The possessory rights, provided they had a lawhil origin, were o/ the same character, 
qualitatively, as the original ri^t of ownership, and that the western distinction between 
dominus, "legal owner", and other interested parties would have been of no assistance 
to Indian jurists (rather a hindrance), is clear from so old an authority as that ifoJca which 
is constantly cited on the evidential value of 

m mitlcm vino seZbirT antarikfe proniiati 

dganias to blujwn mOIam bhuktili sSkii/I prakirtild 

"Without the root no branch grows into the air; title must be the root, and possession 
is famed as its branch." In other words, the chain from the mdfti'SMmi {“wot-owner") to 
the final, perhaps temporary, possessor must be complete, and each link is of the same 
qualitative likeness as the part of a tree, from root to twig, ll is possible to overstress the 
similarity between the mirla-sviSmi and the bailee), for example, for their ad/jjiarrds themselves 
areof different qua lilies: but that they seemed both lobe stdiirrs U clear from Ihe literature. 


Stufttt, avamiiva and svatantrya 

A non*)awyer may be confused by the above demonstration. Where, after all, he asks. 
U the Owner in all this? If there are at any one time five std/ujs of one plot of land, is 
not the svdmitva (or svdniya) merely split up between them? This is not to approach the 
problem in the Indian manner. As we have seen, they are all svCmts, but their svatvas. 
though all examples of svatva, are ru>t identical. Nor is It a question of something 
approaching an "equity of redemption" which gives the mOla^sutmt his svatva in land 
which he has mortgaged in possession. The sentimental reality of that svdmitva was and 
remains a potent force in India; yet what makes him stdnf still is the fact that he can 
exercise (itflr/iciTrcs over it other than the orte which has been used already^and, however 
prntibnddlw his svatva may be, the quality of "ownedness by him" is still as much present 
as before ihe granting of the mortgage. 

We arc however no r>carer answering Ihe western reader's question until we have 
investigated a parallel but connected question, that or svdlanttya. Here law and 
anthrophology share the field between them. The reliitioiisliip between son and father 
and between wife and husband, and between suD^t and kir^ has been studied 
sporadically. No systematic definition of Ihe special dependence in western terms seems 
to have emerged, for the studies are all incidental parts of much wider surveys. To grasp 
the point of this present brief survey the reader must be told that in a case of a mortgage 
orbailinent, though the mortgage or bai tee has a strictly limited svOtantrya. “independence", 
with reference to the dltana, and the owver's soAantryois limited precisely to that extent, 
if one were asked, “Who has svdlantrya with reference to that fidd?“, the answ’er would 
immediately bo "Ihe owner". On balance he seems the or>e who joins in his own person 
the essential features of what even western lawyers would r ecognise as Ownership. 
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One who Is svatantra needs lo ^sk no consent before acting. Firatanlrya, “non- 
indepcndcncc*« is the state in which alJ persons arc bom, and svdiantnfH is acc]uircd by 
relatively few. The cor>cept is not the same as xyavaitdra-i/ogyatva or vynvnharA-prflptatva, 
the legal capacity to enter into biiKJing transactions. 

Irayah svatantrj toke smm rajOcHr^s tatlsaiva ca 

prati varmfi ca sanv>4)rr vnrttdnAni soc grhc grht 

"Three persons are svatantra in this world: the king, and also the spiritual teacher; 
and in every caste, caste by caste, the master of the house in his own house)." f>v^t/jntrya 
comes with age, seniority, and the death of ancestors. A son is never svatantra while his 
father (some say his parents}) live. Upcm becoming svatantra be will, if still a minor, be 
aprapla-zyavaitJra and therefore a protected persMt from certain legal slandpoir>ts). While 
his father is alive he Is spoken of as "son" in this text): 

aszMtatttrilit striyah putrd ddsAfea safmrsgrahAff 

svatantras latra grht yasya sydf tat kramAgatam 

"Non-independent arc womeri (wives), sons, and slaves together with the household. 
Independent there is the householder, to whomsoever it has come by descent (or. in 
order)." The son at MHaksara low is an excellent example or ptSmlantrya; bis birth-right 
and entitlement to partition of joint family property nevertheless leave him dependent 
upon his father in respect of the management of the family and the disposition of certain 
acquisitions of the father. Even when the father dies it Is open to question whether he 
U svatantra with regard to the joint estate; the elder brother, if martager, will be. At 
DayabhAga law, undoubtedly, the brothers in such circumstances are each stMtlonlra in his 
undivided share, and hence the difficulties of the jurists of that school in validating 
alienations of the undivided pr^>crly without the coparcencers' consent. Even in the 
Mitaksara, where women wereallow^ property by inheritance and partition apparently 
without any trace of a limited estate, it is clear that they were not svatantra, and for their 
own protection had to seek the advice and authority of their protectors before entering 
into transactions. The inscriplional evidence from the penlnula of India suggests that 
there were castes where female independence was highly rated, as well as more "orthodox" 
castes which followed roughly the idstrre. Aryan pattern. Where swiua and svSlantrya are 
not combined, there arises a situation in which "full ownership" in the western sense 
is missing. But Property, as we have seen, is by rxo means dependent upon independence, 
and we must bear this in mind while considering early definitions of Property in India. 

This brings us to a question at which we have hinted. In early times the absence of 
independence led to a popular conclusion, lhal the non-independent person had no 
svatva^ The word svamt, though undoubtedly meaning "possessed of sva", in fact was 
used throughout classical Sanskrit for "lord", "master", being synonymous with prabhu, 
"boss", and pali, "chief", "husband"). Owr>ership in the public mind was inseverable 
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from mastery, lordship, power, and the right and duty lo protect. Naturally this popular 
notion is only a generalisation and a predominant idea, and could not effectively hamper 
legal investigations. But before the discassions lo which we are coming it was thought 
that if a woman was paratrontra she had no freedom of disposition and ttiere/orc could 
not be a svUmt and thertfore could not have sva. A subtle distinction between dhnnn 
belonging to the woman, and the woman's svalva seems to have been envisaged, which 
if it was mooted, came to nothing. Similarly with a slave, whose rights of possession and 
accumulation were commonly accepted in certain cases, arxd with a son, whose acquisitions 
came within his father’s svatve but who was allowed certain perquisites at the father's 
option). Slaves evidently could inherit from their own fathers: ArthaMtra (Mysore edn.}, 
182 (trans. Shamasastry 207). It is evident that this facitlity, as that lo acquired for himself 
what he earns in additiem to his labour for his master, could be open to him only with 
his master’s permission. Viv. Cin. 73 is plain on this, relying on l^ty^yana, 724 (where 
sec Kane's note). N. 33$. That the sort's acquistions w'crc prinut facie the father’s was the 
starting-point of Aryan law on the subject; the rules regarding sclf-acqui sit ions being a 
gradual amendment of that position. The text of Manu, Matwsmrti Vlll, 416, stating that 
the wife, son and slave arc alike in that their acquisitions arc those of the man to whom 
they belong is quite extraordinarily frequently cited in mediaeval texts. It was thought 
that the female's dfiana was owned in a subordinate and different manner from the cHuiiia 
of the house holder 

The woman after all was sva, "own" wife. We have seen that the conception that the 
wife was property of her husband played a substantial part in Indian practice as it did 
in juridical theory. Other female relations, such as the daughter were in the householder’s 
power; the daughter was given or sold in marriage or otherwise, and it is clear that if 
a man were in debt he could sell or pledge not only himself but also his immediate 
kindred, including close female relations. The 4;istra seems to have avoided dlKussing 
the nature of this adhikdra to sell or pledge one's sister, for example; it pitiably found 
no place in pure Aryan custom. However, it existed, and although the stridbana of a 
mother or sister might not be taken by a woman’s sons or brothers to satisfy their debts), 
and their creditors had no access to it, it is evident that under some circumstances they 
knew that her assets were available for that purpose). The rules found in the Artha^lSstra 
and elsewhcr subjecting to punishment (somethings a light punishment) those who 
mortgage or sell relations are adequate evidence that such transactions used lo occur. That 
children were always sold in times of famine is beyond doubt. And if relations could be 
disposed of it follows that thei r assets, if any, could be di^>oscd of i n si nu lar cm crgcncies. 
it is possible that women might themselves be sold, etc., only with their own consent. 
However, the very fact that oonsent could validate such a transaction ses'cs lo prove the 
nature of the adhikara and the extent to which svataittrye went in practice. 

The ability of certain classes of slaves, and persons pledged for their own or others 
debts, to redeem themselves (niskraya) is a feature of such legal institutions). The notion 
of debt was very peresive in ancient times and even the householder himself w’as believed 
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to owe certain debts to the devas quite apart from any vows he had voluntarily 
undertaken. Payment of these could be by various sacrifices, by whkh he was "redeemed". 
The general concept of a man's indebtedness from birth, the theory of the triple debt (or 
according to others, quadruple debt or quintuple debt), which can be paid by study, 
marriage, charity, etc. (K. iii, 415—6) is outside the scope of this paper as is the Mindu 
iaw of Debt itself. 

Whatever a person could redeem himself from secular bondage by payment it is 
evident that svatva could exist without svdtanlrya. The question may arise, however, 
whether there could be such a thing as limited svataiUiyo, i.e. that a person who was 
paratantra in general, as a wife, might have sulfanfrya with regard to his or her assets. 
Progress into such an investigation seems not to have kept pace with investigation into 
the nature of svatva. Perhaps this was because until will into the 16th cer^tury svatva was 
anchored to yattiesta-viniyoga. and of course it was useless to posit svalantn/a of any sort 
in a person who possessed the right to dispose of sva providing only that the consent 
of another person was given to the disposition. And savlantrya being itself so varied an 
expression of the absence of dependence, a soadogical as well as legal notion, it was 
rxatural that it svatva was to be utilised as an enhty in legal discussion it must be detached 
from variable conditions under which the adhikSras associated with it might be exercised. 

SVATVA RAHASYAM 

The famous Navya-nydya school in Bengal eclipsed in brilliance and prc.stige all other 
Indian educational products; consisting of a succession of brilliant teachers, themselves 
the fruits of that orthodox system of guru%6syrt*piir0nipi7n7 which enabled education to be 
the common enjoyment of successive generations of persons of like inclinations and often 
of close neighbourhood, they found in Logic the best medium of irtstruction of elicit the 
mental gifts of the cream of the intelligent youth of the country. The object of this paper 
is to give a brief description of a treatise which was produced while that school was in 
its prime. A typical prc^uct of the rtavya-nydya technique, a specimen of the tools with 
which the masters cultivated learning, the Stwr/rd*n>/i 0 syenr ('The Secret of Property") is 
characteristically anonymous and challenges those who may be interested in it to 
attribute it to its author, or at least to its proper period. This is a task which can be 
attempted by one who is interested in the subject matter of the work, but his suggestions 
can only be tentative until a master of the natya-ni^iya itself has confirmed or rejected 
the attribution upon purely stylistic grounds—a possibility open to one who was studied 
the voluminous literature (most of which is still in manuscript) on Logic in general, and 
to no othcr. 

The Svatva-rahasyam has a peculiar fascination. Its topic is, the present writer believes, 
the only one which directly links Logic with practical everyday affairs, and one of the 
very few topics in which the hyper^realism of the Logicians will tolerate the condominium 
of a idstra and a Snirif other than their own. In dealing with Property the iiaiydyikn is 
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obliged to admit the pramSm o^ the texts of the diinrma-is^tra, and we have the entertaining 
picture of a confirmed observer of experience grapping with authorities which in the 
majority of cases are several removed from direct experience. Ar>d the subject of Property 
occupied the minds of the "new logicians" from the time of the celebrated Raghunatha 
Siromani (c. 1520-50) at the latest until JaganrxathaTarkapai^canana (c. 1790) at the earliest; 
and between those periods a number of highly interesting speculations were put forward 
in a number of works and tested in turn by reference to law and to practice. The series 
is not quite complete, since vital links have disappeared, but one, apparently, of the earlier 
works after Raghunatha was the $vatva-vicefa (tentatively dated c. 1600-10), which has 
been edited in translation in the B. S. O. A. S f<^ 1956 (Vol. xviii). and of the remaining 
works and fragments, Jayarama'sSwtM-nSdffri/vi. parts of the works of Gokulanatha, and 
lar:tly the SvatW’rahasyom itself arc shortly to be prepared for publication along with the 
Svatva-vicara. 

Apart from the views which the author expa'ssos there Is no internal evidence of any 
sort which woitld assist a close dating of this work. We are forced therefore to rely upon 
the views expressed for our purpose, and this can, within certain limits, be a suitable 
method to employ, and this can within certain limits, be a suitable method to employ. 
The practice of all members of thi.s school was to mention, so far as was rclevent and 
consistent with brevity, the views of predecessors : and this practice, essentia! for 
scholarly productions, was adhered to with excepHoruil rigidity where the previously- 
published views were to be refuted if the author's those was to be sustained. Any other 
course would have led to ridicule. If therefore we find that a view is not mentioned by 
an author which conflicts with his own. or which would have been of assistance to him, 
we are justified in supposing that the view was not known to him; and the only exception 
arises in a case where the view in question was noloriously unpopular and did not at 
that time require to be mentior^ed. since refutations of it were too tntc to repeat. By this 
method we can go a long way towards attributing the svatva-rahasyam to its author, 
although as yet we are unable to go to the final stage in the process. 

But first a few words on the work Itself. It is found in very few manuscripts and all 
are in poor condition, unless we except the one described by M. M. Haraprasad Sastri 
in his Notics of Sanskrit Manuscripts (New series), ii, p. 226 (no. 259), which cannot be 
traced. Not one of our mansripts has a proper iiidpit with invocation; the colophons are 
not very helpful, except the three Sanskrit verses which arc printed by Haraprasad Sastri 
from his "find" and which, apart from a periiaps not altogether useless praise of Krsna 
give no plain information of which we can make use at this stage. The Madras manusript 
(R. No. 3217) in Cranlha characters is called Svaivtrvdda, which seems to be a librarian's 
lable. since the text Is a substantial fragment from the middle of our work and lacks both 
incipit and clophon. Ms. 10. 861 commences atha svatva-vidtrah and ends iti svatva- 
rahasyam: Ms. A.S.B., l.B. 26, a close relation of the preceding, reads likewise; Ms. A.S.B., 
G. 3913. which is perhaps a better manusripl, omits the atha svatva-vidfrah and ends iti 
5vatva-vicara-(followed by an creasure); Haraprasad Sastri's manuscript commenced 
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without the incipit, as docs the last-menboncd, but ends iti svaU-vicarah G. 3913 is 
labelled svatva^vkOra^raiia^yam. although we cannot be sure upon what auihority.such a 
though not impossible, would require some explanation, and upon the whole 1 think 
that svatva-rahasyam is the most appropriate title thatcouJd be bestowed upon this work, 
the differences between the readings in the manuscrips are multitudinous, and some are 
very difficult to account for unless the author's dictation was differently reproduced by 
different pupils. But that is a subject for another disquisHon. 

The work may be divided into six chapters, each dealing copiously with an aspect 
of the problem; all these aspects having been discussed, it would appear, very largely 
by previous writers. Some, we can see, were of great practical importance, and large .turns 
of money might change hands should a judge fellow on rather than another solution in 
a given dispute. The contents of the chapters may be summarised as follows : 

Chapter [; Admission that Property is a distinct 'category', assertion that Ownership 
is another 'category'; the sixth {i.e. genitive) case denotes cither; investigation of the 
denial that Ownership is a 'category'; assertion that Property and Ownership arc one and 
the same 'category*. 

Chapter II: How is Property prodticed ? By abandonment, and by mere pdtilya, for 
example. Investigation of the father's death as the 'cause' of his sons' Property. Life is 
not a cause of Prt^rty. The Property of one person obstructs the Property of another. 
The father, etc., arc succeeded by their descendants because the extingui^ng of their 
Properties permits a particularly qualified birth to 'cause' something characterized by the 
succe.ssor's Prooerty. 

Chapter III : Investigation of life being a general cause of Property. The text of 
Gautama, "wealth is taken by birth alone", refers to the birth of children to slaves and 
cattle, and not to Property being produced by the birth of sorxs, etc., in themselves. In 
fact, the 'cause' generally of something characterized by the Property of a determinator 
is the absences of death, not life. 

Chapter IV : Discussion of the question whether an estate descends to sons as a 
unitary or a fractional Property. After scrutinising the prevailing view that Property in 
an estate is unitary he asserts that it is fractiwial from its inception and that the casting 
of lot merely manifests a pie-existing Property In the sharer. The text, "wealth is common 
between spouses", merely gives the wife authority to make certain uses of her husband's 
property. Sons have no right in their fathers' property during his lifetime. 'Buried 
treasure' is defined as "the capacity to be Property when every element of Property has 
been extinguished which was characterized by the existence of a Property over the whole 
other than that of fhe finder." 

Chapter V : The 'cause' of Property in a gratuitous transfer is not gift but acceptance. 
There can be a theft of an object which docs not belong* to anybody. 

Chapter VI: Discussion of relinquishment. There are six sorts, viz. sacrifice, oblation, 
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gilt, sale, distribution and rcnundatictft A relinquishment which is followed by Property 
is a gift The definition of gift as "that transaction which gives rise to the extinction of 
Property and produces the special Property of another" is wrong. Appropriation is of four 
kinds, acceptance, finding purchase, or exchange. In the the Property of the 

releasor is extinguished. The release of a lank is both honia and a dana. Sr/lddlut is not a 
conjunction of gift and sacriHce. but is merely oblation. 

It does not requite much searching to discox'cr that a work which contain.s these 
opinions, expressed in the manner in which they are expressed, is later than a group of 
writers which have been dated tn the period c. 1610—50. Our author is certainly later 
than Kamalikara, and almost certainly later than Mitra Misra; he is definitely later than 
Vi^vaniltha NyiyapaAcinana, Ramabhadra Sravabhauma. Jayar^ma Nyiyapahednana 
and Raghudeva NyayaUnk^ra. He is quite clearly earlier than Cokulandtha. who refers 
to him-^ut this is of little assistance to us since w^e do not know Gokulan^tha's date 
for certain. That he is obviously earlier than Sri Krsoa Tark^lankira (c. 1750) would be 
useful to some extent if there were not better es'idence at our di.^posal In fact, it seems 
quite evident that Vicaspati Bhatticlrya. the paternal grandfather of Jaganmitha 
Tarkapahc4nana. had studied this subject very fully, had read this work and the Svalim- 
viedra. and evolved a new synthesis of his own. Thisviewpoint would certainly have been 
mentioned in the Raltasyam if it had been known to its author, but since it seems to 
presuppose reasoning such as is to be found in the Rahasyam it is very likely, if not certain, 
that V&aspati Bhatficirya was a successor and not merely a contemporary of our author. 
The date of Vicaspati Bhafticirya is not difficult to fix. Jagannatha was a very old man 
wb s he complied the Vtasda-bhattgdnpivit. and lived thereafter well over his oentury. It 
seems that he was bom about 1690. and this must bo his grandfather's Shruit, or if not. 
then it fell not long before that dale. 

In the interval between c. 1650 and c. 1690 brilliant ttavyiuuaydyikas were not raa*, but 
amongst those of front rank two stand out immediately; Mathuritnatha and Cad Ad Kara. 
Mathuranatha was related to Rimabhadra Sarvabhauma as pupil's pupil, and, i^ the 
identification were correct, this might be significant, since undoubtedly the author of the 
Rjiliasyam was aeqainted with a RamJbhadra's views, which seem to be the immediate 
predecessors of his own. Again MathurAnAtha was related to JayarAma NyAyapafScAnana 
as pedagogical nephew, and Jayarama's attitude to the subject, though not lacking in seal, 
lacks the form and profundity of out author's. However. I am not prepared to be certain 
that MathurAnAlha was the author of our work Gokulanatha refers to him as jydyiit and 
I am not aware that this was a title of Mathuranatha. Until better evidence of ascription 
appears, or evidence destructive of the suggestion is produced, I am prepared to hazard 
that the author of the StMlva-raluisifam was GadidKara. A discussion of the merits of his 
approach to the problem in comparison with his predecessors and successors will, it is 
hoped, appear shortly in another place. 
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Svatva'Vigflra 

The work which is published for the hrst Hmc below was translated by me with an 
introduction and notes at 18/3 (1956), pp, 475^98. In the interval I drew 

attention to another work in the short series ol treatments of Property the Svatva-raiias^a. 
in the Centenary Volume of the Anmls of Oriental Research, Madras, pp. 42'48. About half 
a dozen treatments of Property exist, most of them unpublished, as explained in those 
articles. There is also the Svatva-lanakata-vAda to be found in the VMao&TidUi. published 
in the Chowkhamba Sanskrti Series (pp. 34*5). In order to obtain a better idea of the date 
of these works it U desirable of place them together and compare the development of 
ideas; but before that can be done all must be published. Perhaps Dr. Herambanatha 
Chatterjee Sastri, who has developed a reputation in this rather special field where 
Dharmaidstra and overlap, may further this branch of study amongst his 

students? 

The date of this present work is evidently earlier than the flowering of the nav)fa'n}fSya 
techniques in the field, as exemplified in the 5t<a/M*n)fu7sya. A work called Snrrin-ivcJn? 
is In the Calcutta Sar\skril College Library (8/128) and it is dated 1693.1 was not able 
to consult that text. The prcccnt edition is based on I.O.L. Skt. MS. 861 (Egg. 1538) and 
Asiatic Soc. Bengal MS 1. B. 26. 

Now that readers have the Sanskrti text in their hands they will be able to form their 
own impression of my translation. Since I published that I have changed my mind about 
certain passages. At p. 487 n. 61 would draw attention to Mcdhatithi on Manu IV, 226. 
VIII. 197 and XL 11 (12). At p. 488 n. 71 would refer to Y^jnavalkya cited In the Vrvddn- 
ratnUkara and the Viit4da-dnf4frrmi;/. text 192 at p. 48 of Jha's translation of the Vivada* 
cintdnuim. At p. 489, text to notes 2*51 should experiment with an alternative rendering 
: 'It is indeed incorrect to ask why we require the consent of all.... whereas the requirement 
of the consent of all presupposes that (according to our view) all have property in the 
whole, for this rule is bas^ on a text, as is the case of the consent of neighbours to a 
sale of land. For when the mailer is logical there is not text, and if the matter were logical, 
etc.' At pp. 490«1, the last sentence onwards on p. 490, 1 would experiment with an 
alternative rendering, 'if one said that it would be going much too far to posit as the cause 
the death of the grandfather merely on the ground that there must be an exception in the 
nature of an anomaly when the Property of a son takes place as a result of acceptance, 
purchase, etc., in view of his capacity lobe a transferee of an item sold, etc., by his father, 
1 entirely agree, for when, during the grandfather's lifetime. Property is produced in a 
son bom after the father’s death, it is universally esablished that very relationship of 
cause and effect (produces) the property in all ilesm created after the death of the said 
grandfather on the part of the said grandson. Moreover, there is fear of an anomaly by 
positing a relationship of cause and effect in the manner previously mentioned. No...' 
At p. 494, the last senterxee of (2) i 'Moreover, your view that knowledge that 'this is mine' 
marufests property is in conflict with the miamisa.' In VII perhaps 'an unseen factor' is 
better than 'the supernatural'. 
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These works, for aJl their technicality, have a special call on Sanskritists' attention. 
This is the field (along with Marriage) in which the logicians applied themselves to 
factually verifiable topics. Yet if they ventured into law, they had to use texts. Many of 
these texts were of doubtful meaning, since contact with the societies in which they first 
appeared had long been lost. Jurists used their work, for Mitra Misra and others show 
an awareness of this kind of investigation. There is no reason to doubt but that jurists 
encouraged these studies in order to produce generalised propositions which could sever 
to throw light upon new Problems, for which the Snrfli texts alone could not be relied 
upon. Colebroote found Bengali jurists hilly persuaded that this class of research was 
valid for the furtherance of legal research. It is tho coincidence of a theoretical enquiry, 
divorced from practical r>ceds, with the practical urgcnices of the jurists which produced 
this rather difficult literature, and it deserves to be rescued. A comprehensive, serial, 
treatment along the lines 1 suggested in 1956’?, is a desideratum. II is sad that the British 
period ultimately, though indirectly, put an end to such discussions : but they have an 
educational value and should rxot be allowed to slide into oblivion. 


Svatpa-Vicitra 

1 . atha svatvam nirupyale. tatra ^caitrasyedam dhanam na maitrasya" ityddi-pratyay^t 
svatvam pad^rtha-vije^ iti bahavah- ’'mamedam" iti jh^na*videsa*}anya'sam5kara iti tu 

navyflh* 

2. tatra svatvam prati kvadtkrayar)iasya,kvadlpmtigrdhasya, kvacitp(Irv^dhik4rinah 
marana-sdnny4sa^rahana‘p4Hty4n4m, kvacit tyaktavastt^danasya ca hetutvam. 

3. para*svaty4spadi*bhi]ta-dravye caurya5y4pi hetuat\'am ityapi ka^t. ^k4ranatvnm 
tTii4rani*mani*ny4yena; anyath4 krayanam vin4pi pratigrah4din4 syatvotpaddd 
vyabhic4r4pattch. tath4ca svatv4vyavhitottara'9vatvam prati tcM>n hetutvam. tatra caur- 
y4pahrta-dravyasya caurena danevikraye vakrte uttar4dhik4rinah svatvam siddhyatyev^, 
kintu kart4 pratyavaitid D4yabh4ga«k4ra<prabhriayah.'* atra vtvadantebahavah. svatvavti 
svatvinutpatteh kathamekasya pumsahsvatvavaty aparasvAtvotp4dah ? katham vahfta- 
dravyasya parva-svami-grahacte vin4caur4numaHm pOrva-svaminona pratyavayah ? na 
ca cauryam eva pUrva‘Sv4rTU'Svatva'n44akam, m4n4bh4v4t, dvitiya*do$4nuddh4r4c ceti. 

4. (i). a tra ca pitt-ma ra nadhila h tat-svatv4spadi 'bhota 'y4vad-d ravyc sakAla-putr4n 4m 

svatvanrjayate. tesAm vibh4gottara*t4dr^*svatva*n4dantaram tat-tad-dravya eva 
tahtahputrasya gutik4‘p4t4cles tu svatva*janakat\’am iti bahavah* anye to gutika* 
pAtanam tahtat^svatva-vyahjakam, na tUtpAdakam, tath4.ca pitr’maran4dito 
vastu-gaty4 vibh4g4nantaram yad dravye yasya svatvam bhavatitatraiva tasya 
svatvam jAyate, na tu sarvatra sarvesAm anumatib katham tarhi yat-kiheid' 
dravyasya d4n4dau sarve$4m an\imatih katham apoksilA, asman mate tu sarvatra 
sarvesAm svatvam astiti sarvA-numaler apekseti vAcyam, bhO'Vikraye pAr^a* 
vartyudA5fna*sam*matnvat tasya vAcanikatvAt; apt ca nyAyaprApte's rthe 
vacanAbhAvAt, tadarthasya nyAye tAdr^^vacana^vaiphalyAc ca. 
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(ii) pitrup^rj ita'd hana putra-svatvam prati pitr* ma rat>asya hetuh^am. pitAmaha' 

dhanc tu pitari jivatyapi putra-svatvotpAdah. "talra syAt $adr^am svAmyam 
pituh putrasya cobhayob** iH vacanAt. ata eva piUmaha-dhane putrasya pitrA 
saha vibhAgo' py uktah. kinca |tvati pitari latra putra^minater apek$A na syAt. 
na ca tat‘puru$iya'SvatvAm prati tad'anya-puru$iya*svatva5ya pratibandha* 
katvekatham pituh svatvavalyaparasya »vatvoip>Ada id vAcyam. pJrvAdhikArirto 
dAnavikrAyaayottaradhikiri-sv'atvam prati vL^t$yd hetutve siddhe, kflam ctAdfid' 
pratibanctbya*pratibandhaka*bhAva'kalpar>cncti. a pi ca tAdf^pradbandhya* 
pratibandhakd'bhAvaaya prAmAi)ika(ve svAmi-avatvavali dhane patrn* 
svah’otpido no ay At. na ca tad^dhanc patni>5vatvotpAda cva mAnAbhAva iti 
vAcyam, '"dampatyor madhyagam dhanam” ill ^its lad-dhane patni&vatva* 
siddhcb' madhya^m avibhAjyam, vibhAglnarham iti yAvat tathA ca lAdria* 
dhanc patnyAh svat%*AnutpAde 'vibhAiyatvasya pradar^mam kirn iti krtam? 

(ill) na ca tarhi pitr-svatvAspadibhittd'dhanc pulra^svatvam prati pitr-maranasya 
hetutva-bhangab syAd iti vAcyam. pitrdatlavikrita padArthasyottarAdhikAritvAt 
p ra t i graha • kray Ad i'^a ny a*pu tra^va tvasy ApAd Ad vyabhic Ar A t makodd h Arab ay Ad 
iti pitAmaha*maranasya hclutvakalpanam cva mahagauravam id cel, aatyam/ 
pitamabe jivatt pitr*maranottara'>AyamAna-pulra-svatvotpadc tAdr^-pautrasya 
tAdr^-pitAjnaha*rTwiranothara'jAyamAna-tat-tad-<lhana-svatvam prati tAdri«a-hctu« 
hctumad*bhAvasya sakalatvAbhUiddhalvAt kAica pOrvokta-yuktyA hctu- 
helumad'bhAva-kalpancna vyabhicArA^nkcti. tadasat tal*puru$iya*ftvatvm prati 
tad-anya‘puru$iya‘5vatvatvena praHbandhakatvAt. nacoku^kramcna pitr-mara- 
nAdcr hetu-hetumad-bhAve krtam Udrt^a^pratibandhya-pratiban-dhaka- 
bhAvAdartncti vAcyam, pitubpAtityaaya tal-sannvAsa-graha-nasya viii$ta>hetutve 
mahAgauravam iti lAghavAt. tat svatvAvaccbin-nAbhAvatvcna bctutvam iti. 

(iv). na ca tarhi svAmi^vatvavati dhanc katham patni-svatvotpAda iti vAcyam, .svAmi* 
dha nc patni*A va tv Anu tpAd At. anyathA pi tr*maranotta ram m Atari ji van ty Am pu tra* 
svatvAnutpAda^prasangAt tat*puru$iya*svatvam prati tad'anya-puru^iya* 
svatvatvcna prali*bandbakatvAI. na ca 5vAmi*marariasya patnt'avat\’a*naMm 
prati hctutvam, mAnAbhAvAt, talhA*kalpanc 'tigauravAc ca. rarhi ''dampatyor 
ntadhayagam dhanam” ity atra kA gatir iti cet. satyam, stri-dhanc stri-svatva- 
sattvc 'vivAdAt, tatra ca svAmino 'pi avatvam ti$lhati, stri$u svAmi'Svatva-sattvAt. 
tAdriawlhanasyaivAvibhAiyatvam iti krtain paltavitena. 

5(i). pratigrahasya avatvotpAdakatvam iti malam ke$AmAcit: tan na ramai^iyam. tathA 
sati ki^i'Stham puru$am uddi^yAtra kcnacid dAne tAdria-dhanc tasya 
svikarAbhAvena svatvAnulpAdAd asvAmikam cva tad-dhanam syAt. tathA ca tad- 
chan Apah Are pratyavAyo na syAd iH. atha tatra pOrvAdhikArinA tu vartata eva. 
anyathA yam uddifya tad*dhanam pOrvAdhikArinA tyajyale, tad^anycna tAdr^- 
dhanasyApahAra-karane tad-anyasya pilrvAdhikArinA na dandah syAd, iti cct 
satyam. etAdr^a'Svah'a-kalpanc mahAgauravam syAd iti tasmAt para-svikArasya 
svah’a-vyahjakatvam kalpyate na tiltpAdakatvam iH. na ca "dadAni: dada&va“ 
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id vinj yad dinam krtam lad vaidham na bhavadd v^cyam, ''inanas^ pilram 
uddi^ya bhilmau toy am vinihk$ipet'’ iti &\ity2 tad^d^nasyapi vaidhalvat. 

(ii) atra kodt svikirasya ava^’a^vyai^jakatvam svatvasyadtikla'padarthatvam vina 
na sambhavati, la^ya $val\'otpadaka>helutvo ''mamedam" id jAdna-janya' 
aamskirah svatvam iti, jf^na-samskirayoh karya^karana^bhavad eva prakrta* 
nirvaha iti. alhaharya'jnanasya na samskirakatvam, tadJ ahlrya*)nanam iti 
''mamedan" iti jMna-janya-samskarasya &valvatvabhavat. tidria^vijitiya' 
samsk^ama prati vijadya*jf^anatvena helulvam id. hetu'betumad-bhflvam vinA 
na niskrtir iti cet, tatha *pi tvan-mate' tinkta*padartha'kalpanam eva 
mahagauravam. knca tyagasya $valvanasakAt\'am asinan Udr^-nasya^nA^ka- 
bhivAdeva prakfta-nirvAah. tvamnateavatvasyfltinktatvM svatva-nasam prad 
tyagasya svatantryeoa janakastva-kalpanam eva mahagauravam. api ca 
''mam^am" iti jAanasya svatva>vyaAjalutve Mimamsa-virodhib* 

(iii) . ta tha hi devAnam yage 'dhikiro' sti. ta tra dhi-|apta -deva todde^aka -havis-tyaga 

eva yagah. tatha ‘'devatanam, na mamedam" iti JAanavyavahitottara-kale 
''mamedam" iti jhanasambhavat. no tatha sambhavah. tatra "na mamedan" iti 
|hana$ya 5vatva‘janakatvamsainbhavati.5vatvavyan)akatvc tc&am anadhi^karah 
kirn iti ceh saiyam, vAcanikatvil. laaya tvan^mata eka-deva-toddefyaka^havis- 
tyAge "nyasya dcvasyAsambhavat, katham devasya yaga samanyadhikArah ? 

(iv) . api ca yadi "mamcdam'* iti jAanasya janakatve '^manujebhyas tathatmana'* iti 

arutcs tatratma^iraddhasyapi sattvat latra "mamedam n mamcdam" iti 
jhanasyaikada 'sambhavat katham atam»^addha*siddhib? na ca tatratmanas 
tatra dravye tyaga eva bhavaHti vAcayam, latra ^addhasyadana-yagatmakatvam 
iti SGlapani^kantharavenoktatvAd iti, kevalatyagasya ^addhatvc ^addham 
jagaUm eva syad iti vadanti. 

6. atha svatva-niaam prati kvadi maranasya, kvadt sannyasa-grahariasya, kvacit 
pitityasya, kvacittat'svatv^aya>dravya*na£asya,kvadttyagasya, kvadd vikrayayanasya, 
kvadt kilavi^c$asya hetutvam. 

7. Ittahahca yatra sva*svatvAspadibhdta*dugdhatn dad hi jatam tatra katham tadr^* 
dadhi$u svatvorpAdah, pilrva-svalvaspadibhi3ta-dugdhasya na^ai? atha tatra 
dugdhArambhaka-paramAnor eva dadhyArambhakatvai tAdria-pramloU'Svatva* 
vidyamanaCvlt, tAdr^parmAnsusvatvAd dvyanuka-svah'otpAdah, dvyatyuka-svatvAc ca 
tAdria-tra^renu-svatvotpada ity avayava^vatva-kramepAvayavi-svatvotpattir iti cet 
satyam. tathA sati tAdr^-paraminulo jAyamAna-ghatidisu tdbpunisiya*svatvotpatti> 
prasangab- na hi tAdria'para'tniiyau savtam tadAnim nAstiti sambhAvyeta, tad.lnim tAdr^* 
svatva*janakAbhAvAd svnt\'a'sambhavc pratlgrahadcr api svatvafanaka-tvapathch. atra 
vadanti kala-visesa-sahakarena lAdria^paramAnusu svatvasya nAtfah iti, ghatAdi$u na 
avatvopatti-ambhAvanApiti. nano kAla-viScwya svatva-nA^kati'am kvacana dr^tacaram 
iti cct, satyam, svAirusamkaam bat Ad bhtlmer Aharanc dvidaia'vatsara'madhyc svAmino 
‘vivAdina etasya svatva-nA.<a iti tatra kA(a-vi^e^^ya 5val\'a>nAiakatvam iti; atha tatra 
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vildksana-bhog^d eva la^ya svatva^nSUh, na tu k^avisesat, tathstve bhogam vin^ 'pi 
svatva vi^c$asya svatva-n^iakatvji. na ca tatra pdn’a-svAmjnah svatvam d$)hatyeveti 
vScyam, tatb^ $aty utUra-kdlam tAdria*ciravye aupl^danika-svatvanutp^d^patteh. 

8. atha tat‘punj$iya*svatvam prati tad^nya‘puni$iya^vat\*a5ya partibandhakatve 
pu^ariiii-tyaga sarvc^de^yaka-tyJgena sarve$^ svatvotpflde, tadi^-pu^kariiiii'tyaga* 
k^le Vidyamanjsya tad-uttaram j^yarndnasya pumsas tadria-jale svatvanutpada- 
prasangab. naca tatra sarvoddeiydka'tyaga*matramkriyate. nahi (ena karmana sarvc^am 
svatvotpada iti vacyam, tadudHyaka-tyagasyaiva ta(-puru$iya'SVdtva-|anakatvat. katham 
any atha ? kaii-stha-puruK>dde^yaka‘dravya‘dane krta tvan*mate tasya svikarabhavona 
svatva*nutpad4t, tadr^'dra\'yasyA kcnadd apahare^ lasya pratyavJyo na syat iti cet, 
satyam. tatra *'na mamedam kintu tasya pumsah" iti jiUnam na daiuh $va(va>nasah 
sampradanasya svatvotpattir v4. alra tu "na mamedam" it) |ft4nam bhavad, na hi 
"sarve^m bhavatu" iticcha bhavad. katham larhi pu$karif)i-d4nasya sarvoddciyakah’am 
iti ce\, i^atyam. "sar%'«$4m bhog4ya bhavatu" iticchi 'piti vc^c$ah. ata eva sarvuddetyaka- 
tyaktA'jald^ayasya jalam svayam api grhnAd. br4hmanodde^yaka'tyakta*auvarnasya 
tasyayam 4^yah : "brJmana)>yedam bhavatu, na mama" iticchil bhavati; atra tu 
&arvc94m bhog^yclycva" ili mah4n viie$ah. api ca sarva'Svatvoddeiyaka-dflnam api na 
sambhavati, "pa ri$ad-dattam adattam" iH-pan$ad>adhikarai)a-virodh4t, nanndde^yakam 
eva danam na aambhavatiti tad*artMt. alha tarhi "brAhmanebhyo dadc" iti katham 
vakyam id cen, na kartavyam eva tathi v4kyam, kinlu'’br4hmanaya dadc" ity eva 
kartavyam id samk^epab* 


SaNKHA'LIKHITA 

The Dhartnakistra of Sankha-Likhita is a very ancient one. Kum4ri)a in his Tantravifrtika , 
(p. 179) tells us that the DftarntastJtra of Sankha-Ukhita was specially studied by the 
Vljasaneyins (i.c. by students ol the white ya/wnwde). The Tai)iratknr/Ja) also quotes a icw 
words from the work of Sankha^Ukhila, which constitute an Anuffublip^a. The story of 
the two brothers dankha and Ukhita occurs in the MaftAbfuiratii, Sdn/iparavon ch. 322. The 
YdjiUtvalkyasmrti (1.5) enumerates Sahkha'Ukhita alongwith Gautama and H4rita among 
the writers of Dfuirmaklslra. The Paresfirasutrti (1.24) says that in the four ages. Kflo, TntA, 
Dvitparn and Kali, the ordinances of Manu. Gautama, Sankba-Ukhita and Pa rasa ra are to 
be respeedvoly followed. Commentators and authors of digests from the turves of 
ViSvarOpa down to the latest quote very largely from Sankha-Likhita. Vi^ani^ says that 
Sankha and Likhita pondered over the dfurma promulgated by Manu and compo.scd their 
work, after drawing upon the VMd. A considerable portion of these quota Hons is in prose. 
Hence it appears that the DimrmitsiJfra of £ankha>likhita was once available, though it 
has not yet been discovered. Therefore it is highly desirable to collect together from the 
numerous books on Dliarnutkbtm the quotaHorxs attributed to SarHkha>Likhita. In the 
following pages an attempt ha.s been made to collect from a few welMcnown works the 
fragments of Sankha-Likhita and to Fecor«tru>.t the DitarmastVra. Though the following 
reconstruction is far from professing to be exhaustive, it will. I hope, serve as a basis for 
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future research and is sufficient to convey an idea of the character and contents of the 
Dlwnuasiitra of Sankha'Ukhita. Jivarxanda (affection of Dharmayistras, part II, pp. 344* 
74) printed in 18 chapters and about S30 verses a smriti of Sankha and a Smrti of Likhita 
in 92 verses {part If, pp> 375-82). The same text of the Sankha’Snrrh* has been published 
in the collection of DharntaiSstras by M.N. Dutt (1988, vol. 1) and in the Anandasrama 
edition (1905). The last edition also contains a laghu Sanfcf(/r-Sr»jrlJ in 71 verses and a 
3ankha*Likhita-5rr(rfi in 32 verses. It U obvious that these are later works. The Sanklui* 
Smrti in 18 chapters seems to be comparatively an early work. The relation of the SankJut- 
Smrti in verse to the DtuimiastJIra seems to be this. The versified Smrti is a paraphrase 
of the already existing work in prose (vide Nos. 56 ar>d 61, 69-70, 93>94,199-200). It is 
not unlikely that the original DhamasOtra also contained a few verses as Apastamba's 
sOtra docs now <e.g.. No. 105). The prose Sankha allowed a brahmana to have a sildra 
wife (64), but the verse Sarxkha docs not do so (No. 65). Even so early a writer as VUvarOpa 
regarded the prose and verse portions as the compositions of the same author (vide No. 
379). About fifty verses from it are quoted in the MHaksnra. A few prose passages occur 
in the eleventh and twelth chapters of the work, one of which is quoted even by so early 
a writer as Medhatithi. But the numerous prose quotations ascribed to Sarikha-Likhita 
du not occur in the printed Smrffs ascribed to Sankha-Ukhita. There is another point 
which is worth noting. Comparatively early writers sometimes ascribe the same text to 
Sankha-Likhita or simply to oarHkha {vide Nos. 270-71,293,302). Sometimes the passage.s 
quoted by the writers ai;^ similar, but not quite identical. The well-known sdtra about 
the inheritance to a sonl^ man is ascribed to^hkha-Ukhita and Paithinasi by Apar^rka 
and to Sankha by Vi^ar^a and the Mitaks^ra. Therefore in the follow]rtg all quotations 
whether cited as from Sankha or SahJeha-Likhita have been brought together. Quotation.s 
from Likhita alone are very few and far between. Even arurient commentators make no 
distinction between the verses attributed to Sankha (most of which are found in the 
printed Sar\khd) and the siltras of ^nkha-Likhita (vide Aparirka, pp. 1149, 1154, 1161, 
1165 etc). A few quotations are cited as from Brhat dr Vrddha Sankha. It is likely that 
instead of citing the double name, authors briefly died a quotation as from Sankha. In 
some of (he Mss of Sankha and Ukhita smrtis deposited in the Deccan College, the same 
work is sometimes attributed to Sankha and sometimes to Likhita. 

The Dimrmasdtra of Sankha-Likhita appears to have found a bhitfifkAra very early. 
Laksmidhara in his Katpatarit (Ghose's Hindu Law, Vol. U.p304) draws attention to the 
fact that the bfiO^ykara read a well-known stllra as sa yadycknh syAI instead of as sa 
^adyekitpulmh s^dt (omitting the word piifm). Laksmidhara, flourished between A Dll 00 
and 1160 as he was a minister of GovirKlacandra of Kanauj. The VruIdcinitrriiil:0rd of 
Cande^vara (AD 1314) twice cites (pp. 234 and 466) the bhil$}fakdra of SarOdia-Likhita. 
Hence it follows that a bfutsyn on the Dharmasdln was composed before AD 1100 and 
was available in the beginning of the fourteenth century. 

The DharviasiTtra of Sankha-Likhita would appear from the (ext here presented, to 
have resembled the other extant st/trers on Dharma^ It embraced almost all (he topics 
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treated of in such works as the Gaulama or Apastamba Dfuirniastltro. It agrees very closely 
with the D/u7rmdsi7fras of Gautama and ^^>aslamba and sometimes has the same sutras 
as in those works. A few such coincidence have been pointed out in the notes (vide Nos. 
35,36,39.62,133.135 for Gautama and Nos. 95,105,116,276 for BudhSyana). A quotation 
from Sankha makes Sankha*Likhita as an authority on Dlurrma (No. 3). The Dharmastlira 
seems to have approved of Niyoga, speaks of the secondary sons, was not favourable (just 
Uke Gautama and Apastamba) to the claims of females to succeed to males. On certain 
points the Diuirmns\tttv of Sankha-Likhita shows a more advanced state of opinion than 
is the case w i th Ga u ta ma , A pas ta mba a nd Ba udhayana. For exa mple, Sahkha enu merates 
several kinds of ordeals, while the above-named sUtrakaras are silent on that point. 
Sankha enumerates no less than twenty authorities on DJiarnto (including himself). As 
regards jxirtition, inheritance and succession Sahkha*Ukhita gives more detailed and 
definite information than Apastamba or Baudhayna. It is further to be noted that in 
Sankha*Ukhita the limits of Aryavarta (No. 7) are more extensive towards the east and 
west than is the case with Ra udhayana (1.1.25) or Vasistha. (1.8-9). The style of the work 
of Sankha-Likhita resembles that of Kautilya more than that of Gautama and Apastamba 
Nos. 243-745). The quotations hardly exhibit any ungrammatical forms. One quotation 
includes Y^jfiavalkya among the writers on Dttarnuisasirtt. If it is the extant Yitjrlavu'kya’ 
Sntrti that is meant, the DharmasiUra will have to be assigned to a late date. But this docs 
not seem to be likely. From the fact that the YajfUn«lk}fO-$mti itself cites Sonkha-Ukhita 
among ancient authorities, from the general style of the work and from its doctrines about 
the rights of women and other matters, it appears almost certain that the Oluiniia9\3lni 
of Sankha-Ukhita is much earlier than the extant Ydjtlavatkyasmffi though it is certainly 
later than Gautama and Apastamba. There Is close correspondence between Sankha- 
Likhita and YHinavalkyasmrli in several cases {vide Nos. 14, 27, 69). It would not be far 
from the truth if the Dluirma^Otm of Sarikha-Likhita be placed somewhere between, 300 
DC to AD 100. The prose quotations from ^nkha-Ukhita refer to the Vcdilngas. SHiikJii/a, 
Yoga. Dharmakistra (No. 1^). &inkha*Likhita recognised eight forms of marriage (Nos. 
66-66). The views of Sankha-Ukhita about the status of the offspring of mixed marriages 
dirier from those of BudhSyana and Manu and are intermediate between the latter two 
(No. 75). The Tarpana (No. 110) which resembles that in Baiiii!0yana'd!ma$iJtra, refers to 
the six Vcdaugitm to Bharala (but not Mahitbltarafa). to twenty writers on Dliarmakislra. 
and contains numerous details about geography, mythology and cosmogony which are 
generally found in the Purdnas. The Diurmasd/ra refers to ^e opinions of others in the 
words eke (Nos. 358,363). It mentions by name the vie>vsof Yama (182,223, both inverse). 
Kcltyayana (No. 207), Praj^pati (No. 278). Angirasa and Dianas (No. 289), Pracetasa (290), 
Vrdhagautama (No. 377), Sankha himself (432). It is better, however, to leave out of 
account the verse quotations in drawing chronological conclusions. The same verses arc 
ascribed to Manu and Sankha (Nos. 33,38,148) and some of the sutras closely resemble 
Manu-Smrti (vide No. 72). Six verses occur both in the VtisisIlui’Dfiannasflira and also in 
the versified Sankha (No. 105). Probably both works borrow them from another source. 
Same passages are ascribed to several olher writers source. Same passages are ascribed 
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to several other >vriters aloogwith Sankha {e.gv No. 293). The idea seems to be that all 
those exhibited the verse or passage or held identical views. 

In the footnotes an attempt has been made to point out the earliest sources from which 
ttie siltras axc collected. In cmJy a few cases have parallel passages from other works been 
cited/ as it was thought undesirable lo encumber the notes. In my forthcoming work on 
the history of Oharnuj^istra, 1 hope lo utilise the materials collected here for further 
research. 


Showing a big bull : A Piece of Hypocrisy in the miUksara ? 

There is no doubt but that Vijhane^ara's Mifdfcsartf, or to g:ive it its correct name, 
MiMkfara, stands at the pinnacle of indigenous Indian law*books. Its prestige remains 
even in the current version of Hindu law which governs the management and enjoyment 
of joint-family property. Through the centuries since its composition (c. 1125) it has 
enjoyed respect throughout India, mainly because in its explanation of the meaning of 
the .stanzas of the Yajfiovolhf(i*smrti it has managed to state, in a small compass, all that 
matters of the Oharnutidstm. It is interesting to find any inadequacies in it, and now wc 
shall consider the translation of an intriguing short passage, in which the author seems 
to have fallen into hypocrisy-^ very rare quality in Hindu legal literature. Fantasy, a 
formal regard for propositions which no longer Md the attention of the public (if ever 
they held any substantial section of it), and perhaps even a refusal to recognise the 
challenge of custom and the need lo expand the idstra to accommodate long-tried 
practical institutions : these accusations could conceivably bo made against the jurists. 
But this present writer has ru>t seen a straightforward piece of hypocrisy before; and that 
is why he is interested in this item. 

Y^jhavalkya says at T, 109 : 


mahokiom uY r;iaful/am vd irotri^^pakalpayet 
Mtkritfdnvdsiiiianj svddu bitojanam sdnflflnt vaeoh- 


"Let him make avaibble lo a Srotriya a large ox or a large goat, kindly treatment, 
precedence, sweet food, and courteous speech.'* 

Now it is obvious that YSjhavalkya intends these items to be given to a Srotriya, 
namely a Br^mana of especial devotion to the Vedic lore, and not to every Brahman a 
guest. In the previous verse he has been speaking of feeding friends, relatives and 
kinsmen. In the following verse he speaks of giving argfut, ceremonial welcome, to the 
snataka, preceptor, the king, the friend ( ? and) the sm-in-law, as well as the priest at the 
time of a sacrifice. The large ox or the targe goat are reserved for the $roMya. As we 
shall see, this was not always so. But let us pass to N^jndnesvara's commentary on the 
passage. 
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mahAnttint uk$afwm dhaureyom inafajenf vd &nAriyayoktihhksatja'yoptika!p(iyet biuivtui- 
artham ayam tismdbkih parikatpita iti tat priyartftam na tu AinSya vyOpddort&ya vd. yathdsarvam 
eiad biuivndiyam ih*. praiisrctriyam uk^dsanitiuivdt. “a^vargyam loka-vidvi^tan} dhcirmyam apy 
Scarcn tut tu" iU tti^hdcca.’ ""Vie should make available (0 a Srotriya who has the above* 
mentioned equalities a great ox, that is to say a draughtK>x, or a large goat, with the words 
"we have chosen (or 'got ready') this one for your sake", in order to give the guest 
pleasure but not as a gift to him nor in order that it should be slaughtered. Just as when 
one says, 'all this is yours'. The reason is twofold : there arc not enough oxen for every 
Srotriya to be given one. and there is a prohibition expressed in the words. "Dut he should 
not practise what is rcpugrvtnt to Heaven and detested by the public, though it may be 
consistent with Afuirma." 

What on earth is the point of "making available" the animal if the Srotriya guest is 
neither to have the option to take it or eat it ? Let us see how other commentators have 
taken the verse of Yi^jhavalkya. Vi^'ar<^a (L10H) says upakalpana-vacanAt taA'anujiidpck$o 
nmhok$dAhvaiifu>h. This is a text which Vijnanesvara had in front of him, and on which 
he was improving. It is a correct statement of Ihe VedicdljarMw on the subject: "The word 
upnkalpnycl indicates that slaughter of the great ox, etc., takes place ordy if he permits 
it". In other words, it is up to Ihe guest to decide whether or not to ask for the animal 
to be slaughtered. Originally it is evident that an ox ora cow used to be offered to special 
guests who arrived for ceremonial reception. The king, a Srotriya, and especially a 
Brahmana son-in-law, were entitled to elaborate ceremonial reception, at which many 
offerings, including sweet speech, were made to them, and then the host announces the 
animal, "The Cow." The guest has the opHon to say "Do it (i.e. slaughter it)", or to take 
pity on the animal and order it to eat gras.4 (i.e. as nominal owner he relinquishes the 
animal back to his host, saving its lifc).l Originally Ihe slaughtering of the animal was 
supposed to be a service (o tlw guest in that it atoned for his sins. This also was part 
of the hospitality, and the somewhat tough meat which would then be served up to the 
guest as his meal would be another aspect of hoj^iulity. Thus to say, as Vi^ari^a docs, 
*hat the animal is not slaughtered unless the guest required it, Is correct. Why should 
Vijhaneivara differ from this ? If the guest had conKicnlious scruples—as some guests 
obviously had in very early times, not less than a thousand years bcfore—lt was up to 
him to pursue them and to save the animal's life, naturally to the relief of hLs hosts upon 
whom, in a sense, he was already imposing by visiting them in this cemmonious manner. 

Let us see what posl*A1/f(ifcsarJ commentators have tosay on the same verse. Sola pa ni 
takes a point of view somewhat similar to that of VijRane^vara, though he does not 
express it so elegantly, upakalpayct tydfiOdayct mdrayct. Vasiffltah (IV. 8): " api BntitrrMtidya 
rajonydya {irr eia/joA’saw iruiM/ain t>dpacct. evom a^ydtHhyam kurvonti”. dad go-vtidhendtithyanf 
iia Kalau. yathd Brahma-purdiMm ^ ^'dirgtw-kalam bndmuicaryam dbaroitanj komartdalols, 
golran malrsapindad vtt vivaho go-v<uBm lottA wrd^vamedltau /w/yani ca Kflfmt varjyddvijdldthih. " 

Now there is no doubt but that the Kativarjya theory would prohibit the slaughter 
of cows. This howe^’or does not affect the dut>' to offer a large goat. And SiUapAni leaves 
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us with the impression that the text of Vajhavalkya exUoins upon the host to slaughter 
a large goat ("'cow" including "ox") in order lo feed his guetit. Indeed slaughtering would 
be to no purpose if the guest tvere not to be fed with its meat Thus, apart From the 
Kalivarjya theory, which emerged some time between the days of Visvarupa and, it would 
seem, those of Vijhine^ara himself, the law would allow or re<]uirc the host to slaughter 
the arumat Sulap^i does not refer to the guest's <^tion. 8y the way, we may notice that 
the 13th<entury jurist Dcvanxta'bhalta ignon?s the verse of Yijnavalkya when discussing 
the duties of hosts to guests in his Amika-kan4a. 

The VtramUrodaya, ^vhich belongs to the sc^’cntccnth century, commenting on the 
verse itself, is clear that up^kalpa^l means "one should cook", and be cites in support 
a ^ti which coincides with Vasi$tha as quoted by iUllap^ni. Thus Ihe northern Indian 
agrees with the Bengali. A somewhat similar position is taken by Apararka (twelth 
century), who belonged to the Konkan area. He says maUattlmu uk^mn hoiixxtrdam. 
tadalifbhc njam. iroiri^ya niadUuparkdrtid^ d^/7f4yti upaknlpaxtet paccl $an}skiir^ iti 

y/tDat. Preferably an ox, or if that is not available, a goat, is to be slaughtered an^l prepared 
for (he guest's entertainment. Srati is cited, in a more extended form than in the 
Viramitrodaya : for the ^friya or the king a large ox or a large goat must be cooked. He 
also cites a long text from the BaUi*fai’brdiimatui which refers to hosts entertaining with 
an ox. He continues: "Someone had said that 'he should make available to a Srotriya' 
means only offer it to him verbally, but should not injure the animat: but this is repugnant 
to the Veda. Nor does the prohibition, 'he should not injure all creatures', stand in (hv 
way of injury to animals who are ancillary to the nutdhupttrka offering any more than in 
the case of ^e animal sacrificed to Agni and Soma." He proceeds to quote Manu $A\ 
which permits injury to animals in sacrificial amtexts and in Ihc nwdhti^Mrkn (which is 
our context). He then q u otes the words of Sau na ka in a lost grltya-sdl ra which rccapitu la tc 
the Vedic position, in which the guest has the option to ask the animal lo be slaughtered 
(in view of his own atonement) or to have it released (i.c. save ils life). In fact the 
madUuparka starts, saya AparArka, with the making available of the great ox. And so, he 
implies at this point, the Mitiik$ara's actual solution is unacceptable. 

There is no reason for supposing that Apar^ka actually knew* the Mttdkfaro on this 
point, but he certainly knew its solution lo the problem. The real objection to slaughtering 
the ox or goat was really that the pubik were not disposed to allow artmal slaughter 
for hospitality, even if they were disposed to allow it for sacrificial purposes properly 
so called. The development of a dexmine of total ahht^ vras. we know, slow in coming. 
The objections to slaughtering a cow may have led, but the antipathy to animal-slaughter 
was much broader-based. 

Today there is no trace of a guest's being offered an ox or a goat, and the present 
writer has never heard of the guest being given the option of asking for it to be 
slaughtered or to be "released." The most recent commentary on Vajhavalkya is probably 
that by B^lam-bhatta on the Mifdteenf, a commentary to be dated at the very end of the 
eighteenth century. We find that Ihe MUak$aTa solution is fully accepted. The text of 
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Vasistha is /irsi cited, and then the Kahvarjya point is raised. A Srotriya is explained as 
either a Br^hmana ora king. And the form of ''making aval table" appears in the formula 
which the Mitdk$ara has provided. The words are said only to please the guest (one 
wonders how ?). because that is the natural intention of the formula (it could have no 

other object). He continues : “But rtot as o gift .The order of dealing with the topic 

has aroused some expectation, and therefore Itesays this in order to remove the possibility 

that the action should totally lapse (asya ad^a-caratxta-nirtfsdya dtia). just as when.Now 

he begins his explanation. There are not enough oxen .he mcan.s there is not one ox 

to each Srotriya. Secondly, he cites this: He should not practise. .Because injury has been 

prohibited in general terms that option has beconv improper and the ceremony tends 
to be neglected if this is the footing. But merely because Vasistha's rule is barred in (he 
Kali age we should not suspect that the injuries enjoined by the Veda arc all on a par; 
so that there is no public opposition to them (all): that is the point." Since on this footing 
(he guest will get small pleasure from the ritual, the other acts of service arc prescribed 
by the author in order to make the hospitality genuine. 

The position seems to have been this. In very ancient limes the arrival of guests having 
a very special claim to hospitality such as the king, or a son^in^law at the time of marriage, 
or a learned Brahmana, was an excuse for conspicuous cc^sumption. An e.sotcric reason 
for the acts of hospitality had to be alleged and the symbolic value of animal-slaughter 
at that time was found out. Later, respect for cows still able to provide mi Ik or otherwise 
contribute to sacrifices led to doubts as to whether such cows ought to be slaughtered 
even for so great a purpose as hospitality, and bulls came within this doubt also. It was 
left to the conscience of the guest whether or not the animal should be slaaghtorcd. At 
first, no doubt, the largest valuable animal was used. Later, due to the poverty of hosts, 
or the frequency of guests, or the dislike of cow-slaughter, or a combination of any of 
these, a goat was substituted. And it is at this .stage that we have the sruti about the "large 
ox or large goat" and the (ext of Vasistha which virtually copies it. Now as a ritual, which 
hospitality was and to some extent still is. the Vedic and saslric requirements would take 
precedence over individual convenience and preference, and general moral notions 
would tend to flow around it os around on island. The right to give such hospitality and 
the right to take it when offered would long survive the public's doubt whether animal 
slaughter should take place at all. And the public would have greater doubts on this 
subject in the Central and Southern regiems of India, where mcat-cating could safely 
vanish from the habits of the non>manual working classes. At this point wc may look 
to the Buddhist law on the subject, which seems to fit into Northern Indian attitudes at 
a time when the laws of hospitality survived in full vigour and the virtue of abstaining 
from taking life was already widespread, so that two portions of ethics, the one backed 
by the literate culture and the other backed by popisUr religion or superstition were in 
direct confrontation. 

The story of Siha, which is well known, shows how the Buddha was looked to as 
an authority (a virtual legislator) in such a controversy. Where the host has slaughtered 
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cattle for a feast the Buddhist monk may well eat the meat, without conscientious 
scruples, but he may not eat meat which has been slaughtered for him. Sxha killed a large 
ox to provide meat for the Buddha and his monks and the food was accepted. 1'he rule 
that was formulated was that no monk should eat flesh where be has reason to believe 
that the arumal had been specially killed for him. In order to emulate the Buddhists the 
Hindus would have to deny the possibility that the guest should say "Do it (slaughter 
it)", and therefore they would have to deny the guest the opportunity of exercising his 
ancient option. The only way in which this could be done would be to interpret 
Yajnavalkya and Vasistha in a different servse. If one accepted the Kali-varfya doctrine 
(and this by the twelfth century was becoming common), it followed that dimrma allowed 
a large ox or a large goat to ^ offered to a guest (provided he was suitably qualified), 
but the dharmic position, according to which the guest might order the animal to be 
slaughtered and eat its meat, would be counlcraclvd by the popular antipathy to animal* 
slaugthter. Two paths might be followed. Either the jurist might take the view that 
madhuparka is Vedic, rare, ceremonial, sacrificial, and therefore oul of the reach of the 
popular sentiment* which is the view adopted by apararka, dulapani, and Mi Ira Misra 
(in the VtramitrxHiaya ): or he could contend that the entertaining of guests was specifically 
within the popular objection (fhc Ndradttfa'titaiutpuram and other Kali-varjya sources 
speciAcally denied the right to offer an animal to a guest in the nwdhuparh}), but that 
the objection did not eliminate the ritual as such. The word uffakaipayet does not mean 
slaughter, nor "give", but "make available** (i.e. so that the option might be exercised) 
and this could be read with the adjacent material so as to mean merely that the animal 
should be shown as a formality. Once upon a time (he seems to say) out ancestors used 
to offer a fine animal to cspcdal guests to complete the hospitality, and the guests could, 
if they widhed, have it slaughtered for their food. Nowadaysthis does not take place, but 
the animal is shown in order to indicate that the requisite trouble has been taken. If the 
ox were not shown the inference would be that the host was too poor. Similarly once 
upon a time hosts were so selfless that they offered their entire houM^hold to their guests 
in affection and atUhi-piljd. Nowadays pcc^le neither make such offersnor have the 
impudence to accept them ; but the formula "All this is yours" is still employed. It is 
less hypocrisy than the survival of a courteoii.s usage into a more practical age. 

Without accepting the Buddhist positiem, which w'ould allow the to eat meat 
which had been slaughtered irrespective of his coming, the ktsirh eventually decided to 
keep the formalities of hospitality whilst depriNing the host of his former right to give 
the guest a meat-meal It might be argued that at this rate popular pr^udice had got the 
better of Vedic prescription. No, says Ulam-bliatta, almost cerlainly rightly; by restricting 
the force of upokalpajfei and making the rSowing of the great ox, etc., a mere formality, 
an offer which cannot be accepted, one is admitting the force of the Kali-varjya rule, or 
rather of the popular exaggeration of the Vcdic (limited) rule agair\st injury to living 
beings, without at the same time prejudicing the right of sacrificers to sacriHcc animals 
in Vedic sacrifices where these are still obscA'ed. Popular repugrtance is to be taken into 
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account in a sphere where it may properly operate. This is one way of reconciling the 
conflicting forces, it is interesting to see that at the time of Balam-bhatta it was still 
desirable to view popular repugnance as by r>o means capable of delimiting the validity 
of Vedic sacrificial prescriptions. Had the HuuHtuporko been totally obsolete by that time 
it is unlikely that ^is caveat would have been superadded. 

We may return to our initial question. Was this a piece of hypocrisy ? AparSrka 
believed that the offering of the bull or goat was required by the Msfra and that a merely 
formal offering was repugnant to the ^da and so not good law. His rwar-corttemporary 
Vijnlne^ara believed that a purely formal offering was necessary, the host implying 
almost in so many words that the animal is not a gift to the guest. This would give no 
real pleasure to the guest arui was an empty sham. Indeed a bull could be hired out to 
hosts (If they did not have draught*cattle of their own) for completing this part of the 
ceremony. The jurists' certainty that this is a draught^ox makes it even clearer that the 
guest could not possibly think of asking for it to be slaughtered, with the attendant 
inconvenience and cost to the agriculturalist host'and it is conceivable that these vegetarian 
Brahmapas may have known that the flesh of a roccnlly-slaughtcred draught'ox would 
hardly bo capable of being eaten. 

The answer must be not that Vijrllnc^ara, whose point of view won, connived at 
a piece of blatant hypocrisy, emasculating his author's text, but rather that the ancient 
ceremony was intended to be persev’ered in its dignified form, notwithstanding that the 
origina I in Icntion could not, in respectable society, be followed out to its logica I concl us i on. 
The first argument, namely that there would not be enough even for every ^trlya who 
came, i.s not so weak as it seems since, although a goal can be substituted, tlie text of 
Yfljfiavalkya implies that one must always be in a position to offer a large ox or a large 
goat—to offer only a goat must have been detrimental to the host's prestige, which could 
never have been the object of the verse. Consequently rather than risk that the ceremony 
should collapse because the sacrificial ovcroncs ran headlong into popular prejudice, and 
so the text might fail to have any kind of relevance, a compromise was adopted as iiiuima 
which was almost certaiedy known in some places as a fact (because guests would never 
dream of asking for the animal to be slaughtered). And thus Vt|aneivara supports his text 
and gives it a vitality which it rrught otherwise not have been guarantee. 

The instance is thus not of hypocrisy but of concern for the validity of a text: rather 
it should operate in an emasculated form, consistently with the growing literature 
expressing popular superstitious repugnaiKC, than that one should adopt an austere 
Vedic stance, and insist upon the Veda and noting but the Veda, with all the evil 
consequences which that would have. 

Modem Indian law follows, in some States, popular prejudice againist animal sacrifices, 
and the loka^viroftha has indeed won. But it is noticeable that this has nol yet happened 
in Northern India or Bengal : and so the pattern of the ancient ^tra is (probably 
unawares) faithfully preserved. 
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Simantonnayana; As Described in Ihe Grhyasu iras 

As is only natural the ancicnl Indian Crhyasulros ~ the ritual works containing 
directions for domestic rites and ceremonies — devote much space to the minute 
description of large numbers of rites which accompany the individual from even before 
his birth to long after his death, the so-cailed ^rmsbiras. According to authorities of the 
highest rank these rites were to prepare and purify the body in this life and after death; 
cf. Manu 2, 26 vaidikaih kamtabhUt puni/air nhekadir drijaiwmtMm / kariftth siirirosoiiiskomh 
pavannh pretya ccfia ca "with the holy riles, prescribed by the Veda, must the impregnation 
and other acts be performed for twice^bom men, which, purifying it — that is to say 
; annihilating the impending evil inHucnccs —, prepare the body in this life and after 
death". In translating samsjkAra*by "preparation" — or "rite serving to make fit or perfect" 
— I depart from the usual translations : "sacrament", which, as any Christian term 
applied to Indian religion, is apt to complicate matters. The verb safiisAiarori nic<tnm^ 
"joining together, preparing, forming or arranging according to sacred precept in order 
to make a person fit or ready", sasisJbiras essentially were those rites which wem believed 
to impart fitness to a person enabling him to face the known and unknown angers befoa* 
him in a new period of his life (2). They are Ihe Indian form of the "transitional rites" 
studied by the anthropologists, making a man fit to pass safely through the critical 
moments of life; only with the aid of the divine power roused and invoked by the rites 
is man able to carry himself beyond the dangerous stage. Birth, naming, initiation, 
marriage and sometimes also other important affairs occurring between these should not 
merely be experienced, but must be celebrated. Celebration is needed to ensure contact 
between Power and life, to induce Power into life, to avert wricked influences and to 
impart 'strength'. As long as the rite has not been properly perforTr>ed the individual has 
not actually entered the next stage of life, or, at least, he cannot be said to bo able to do 
so successfully. Life indeed in no series of bald facts or mere events, but “a stream in 
which it is always an affair of surmounting the perilous obstacles where power may fail, 
but where it may also become overwhelmingly strong". 

Now the ancient sources disagree with regard to the number of the .</T/>r$h7r<7s : 
whereas, for instance, Manu, 2, 27 ff. enjoins twelve such ceremonies on the twice>born 
classes, Cautama, who is one of the oldest and most important authorities, places their 
number at forty, including however the sacrifices. But both of them agree — as might 
be expected a priori «in attaching much value to the rites preceding and accompanying 
the birth of a new irvdividual. V^^thout dwelling here upon these and other differences 
we may confine ourselves to Ihe statement that during pregnancy a woman was, for the 
sake of the safety of the embr^'o and a prosperous confinement, to undergo a succession 
of rites. One of these, the third is Gautama’s enumeration — see Gautamn-dharmasoslra 
8,14 —, is the Sinutnlonnaifana which will be the subject of this article; although the facts 
as related in those sources which at the time w’crc available were minutely and correctly 
reported by Hillebrandt in his indispensable handbook of Vedic ritual it would appear 
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that the interpretation oi the rite has neither in this book nor in other publications dealing 
with the ceremonies before and after birth received the attention necessary to a real 
comprehension of its character and purpose. 

The shmntQnna^m — or "dividing of the hair" is, according to the majority of the 
Grhyasutras, a rite which must be performed by the husband only during the first 
pregnancy of his wife. It can be celebrated in the third month or later — on this point 
there is much difference of opinion in the texts — but there seems to have b^n a 
preference for the fourth month. Part of the authorities have it performed after, other 
before the pumsavona. After having bathed the wife, dressed in a new grament — this 
"newness" accentuating the entrar>ce into a new stage of life, lessening he difficulties of 
the transition, and stimulating the induction of that power which makes renewal of life 
possible ^ "sits down west of the fire, which the householder was to maintain In his 
dwelling. While she seizes hold of him — a well-known method of effecting a magico- 
religious contact and trarxsmission of power — he sacrifices. Then he parts her hair from 
the front backwards with a needle made of darhha — a grass of mystic virtues believed 
to have a protective power —. a cutting of vintant wood — which is to influence the 
sex of the child, the name meaning "a very male" —, a full spindle, and a porcupine's 
quill. The last*mentioned object, which must be marked with three white spots, seems 
to be most essential since its use is, in contradistirKtion to the spindle and the other 
objects, prescribed in almost all texts. A similar quill is menKoned in the Taultiriya- 
brahnuitui (1, S, 6), apparently as an auspicious object: " He should shave his head with 
a porcup ine’s quill wi th three w hi te spots sii>ce in tf>e case of the gods these a re a uspic ious 
objeeb, to wit: the three metres, the three seiuius (Some festivals or sacrificial riles in 
general), these three worlds". (10) Kfiusika sutra 8,17 make mention of it in enumerating 
auspicious objects. After this central part of the ceremony the husband puts round the 
nrek of his wife the branch of an udumbara tree (Ficus ^lomcntai — which is widely 
believed to transmit generative power — with an even number of unripe fruits. 
Apastamba (C.S. 14,7) says that the husband should tie a string of barley grains with 
young shoots on his wife's bead. Some authorities enjoin the use of these fruits in the 
central act, the dividing of the hair. Thb act, which is repeated thrice or four times, is 
usually called the unnayana — "raising, i.e. making, in upward direction, a straight line"; 
sometimes the verb vhnayati "to part" or Ohuhati "to move apart, divide" is used instead. 
Some authorities allow two lute players " to sing the king or whoever is mightier than 
the king"; Gautama however enjoins brahman women to sit down near the wife and to 
address her with auspicious words "mother of heroes, mother of living sons, wife of 
a living husband". The husband also makes her look at a mess of rice, sesame, and ghee 
which has been purposely prepared, asking her to sec in it offspring; c%’cntually she cab 
it (Gobhila G. S. 2,7,9, ff. At the end of the ceremony (he performer of the rile must 
— according to Apastamba 14.7 — be silent until the stars appear, when he must touch 
a calf; before sp>eaking profane words be should mutter the sacred formula: orn bhur 
bhuvah swh. 
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These are the mam features of this ceremony, but in particulars there is a considerable 
amount of difference between the authorities about the several details and the order in 
which they take place. Old brahman w'omen, whose husbands an children are alive, arc, 
moreover, in Asvalayana's Crhyasutra (1,14,8) said also > be authorities for the ritual 
acts to be performed in this case. In some respects these points of difference no Irnger 
concern details as is usual in the descriptions of the VMic rituals as given by the different 
sciiools. Besides, the Indian commentaries— which often give very useful additions to 
the sutras and not rarely indispensable information on the ritual practice and the 
signification of the directions contained in them — do not, completely agree with each 
other with regard to the sense of the rite. Whereas Hillcbrandt leaves this point 
undiscussed, Wmtemitz, emphasizing the importance of this $amikarn. suggested 
considering it a magico-religious act undertaken for the sake of the birth of male 
offspring. Against this opinion, which as far as 1 am able to sec, has never been combated 
or refut^, the objection may be raised that it is the pumsavotra — which wc know to 
precede the simantonnayano in the majority of (he authoritative texts — which is specially 
intended for attaining that much-dcsired object. Other tcholars, in the first place Victor 
Henry, were inclined to assume that the parting of the hair wan the path aloof which 
the soul of the child could easily enter the body of the expectant mother. A Icrious 
drawback to thil view If that the smanlottna}fOiui is not repeat<^ for succeeding children. 
Oldenberg and Keith deemed it possible that the parting of the hair must be reckoned 
as a piece of deception magic, to deceive demons at a time when a woman it certainly 
exposed to much danger". This interpretation would, however, disconnect this practice 
from the many other rites in connection with hair^dress for which otlicr explications have 
been accepted or proposed. Kane in reconsidering all details of the ceremony as related 
In the Grhyasutras arrived at the conclusion that it must have hem mainly of a stKial 
and festive nature intended to keep the pregnant woman in good cheer. He refers to the 
Samskiiraprs’kasa (p. 172 f.) which quotes some stan-us from an As va lay ana stating that 
the rite serve the purpose of d riving away certain female gob) ins who thirst for the de tail s 
of the embryo; the parting of the hair by the husband with the fruits, the quill, the darbha 
and the tying of the garland rourxd neck as well as the tinging of the lute players 
indicate its festive character. These authorities are apparently inclined to regard the 
parting of the hair mainly as an art of dressing up. Kane himself expresses the view that 
on account of the great divergence of details one may conjecture that this samskara was 
not very ancient in the times of the grhyasutras. 

The questiMi may therefore lie asked, if this, rite which at first sight may even impresses 
up as superfluous — are there no other rites at every critical moment of pregnancy? The 
^arbharaksunQ to ensure conception, the fiatbiiarakiana in the fourth month to prevent 
miscarriage — cannot have had history of its own. 

Let us first pass on to a review of a few other texts which provide us with a considerable 
different description of the rite. The Kausiko-sutra, which belonging to the Atharvaveda 
and exhibiting a character of its own, has in many cases preserved what seem accurate 
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account of the riles which were accompanied by the texts presented in that Veda, and 
which differs from the Grhyasutras in that it has ne^'er been greatly influenced by the 
traditions of the Vedic achools, contains is those portions which deal with domestic ritual 
also a pcricope on a simnionnayatta {khandika 79). Curiously enough this ceremony is 
discussed in the last chapter of the section devoted to the many rites and rules for the 
performance of a legitimate marriage. In this 79th khandika the author sets forth what the 
newly'married couple after having observed, for three nights, the ritual chastity, are 
expected and obliged to do. After the period of continence and the consummation of the 
marriage the young man is to sprinkle the head of his wife, who is given a new garment, 
with young, sprouting grass, to place rice and barley upon it, and to divide her hair by 
mean of a bunch of darhlui; in so doing he should recite the stanza Alharvavoda 14.1,55 
which runs as follows: "Brhaspati has first arranged (done) the hairs on the bead Surya; 
with this, 0 Asvins, we completely prepare this woman for her husband". Now the 
fourteenth book of the Atharvaveda contains the wedding*stanzas, i.e. the formulas to be 
recited in performing the marriage ceremonies; a considerable number of these recur, with 
many varianb, in those chapters of thr Grhyasutras which deal with the ceremonies 
discussed in this article. Coinciding largely with the Suryasukia of the Rgveda (10, g5) 
which depicts the wedding of Soma and the daughter of the Sun, Surya, which was 
considered the "Lfrbild" or prototype of marriage, the stanzas contained in Albarvavcda 
14 refer to that divine first bride who is represented by e\*ery earthly bride and whose 
marriage is re-performed in every marriage which is celebrated in the Aryan community. 
On that occasion Brhaspati, the house-priest of the gods and prototype of the purohita, 
was of course the officiating priest. So he must be regarded as the originator of the rite 
under discussion. The Asvins were the wooers who asked, on behalf of young Soma, for 
Surya's hand. The verbs occurring in the stanza, and iobhaydmasi, are difficult to 

translate, the former expressing the idea of "preparing, arranging, filling out, selling ill 
order" and the lattersuchconnotationsas "making ready preparing, adorning, decorating, 
muking beautiful". Yet I cannot agree with Whitncy-L.innian in rendering sod/if^ya/nas/by 
"we adorn". As is often the case the aesthetic clement contained in the idea expressed by 
this verb is of secondary importance. But this point need not cctain us here. What matters 
is that the woman is described as being prepared for her husband got for her child; 
p rcgnancy and childbirth arc al together out of the question. Acceding in one of the paddlutis 
— a kind of guide-book or manual for particular rites and the irxts relating to them —, the 
next stanza (Atharvaveda 14,1,56) is used together with the above verse 55 for the same 
purpose. Though obscu re in some respects it furnishes us with the interesting inf orma Cion 
that a this is that form in which the young woman dressed herself" and ends by asking 
who was the one who knowing — i.e. possessed of knowledge which leads to special or 
even supranormal achievements—, unloosened these fetters {vkorcarta pasan). The 
occourrencc of this verb is worth noticing, because it is also used in the description of the 
rite in the Kausika^sutra. 

There are indeed four points in that text which immediately spring to our attention. 
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First, the terminology adopted by its author is not identical with that used in the 
C rhyasutras: w hereas these have, i n nine cases iifuuiyati and someti mes, a s already rcl a ted, 
vitiayali or vyuhati. Kausika prefers $imatUam vicrlati which literally means: "he loosensr 
detaches, unties, opens the parting of the hair. This may of course be rendered by ''he parts 
the hair by loosening" — but what it it that is loosened? It is interesting to quote Ihe 
commentaries on this passage: according to die commentary called basa koniiaui 
bmhmavedoktam the phrase vktiati meAnskamcuhtm murtihni tiadhait; identifying 

Jc/tarcuibirrrwith himaikam a dress fitting close to the upper part of the body" we must take 
these words to mean: "he (theyoung husband) places such a dress on her head", id estt he 
envelops her head in a sort of hood. Another commentary, the Atliarvo^uyapadiifnili). in 
saying th»it "he places an awning cm her head k/vtmdahtm murdhni dadtmti) may be supposed 
to refer to the sa inn or a similar article of dress. The second point of difference concerns the 
utensils rxeeded in performing the ceremony proper the porcupine's quill, which is 
mentioned in all Grhyasutras and which may therefore be regarded as the characteristic 
element in the renuisites for the rite, is missing here. The third respect in which Kausika 
diverges concerns the description itselfi no prcparatoiy acts or introductory rites ^tv 
mentioned, no other ceremonies seem to have combined with the centra) act. The last and 
most important point has already been referred to: the partingofthchair in Kausika docs 
not belong to the rites to be edebrated during pregnancy; it forms part of the so-callcd 
enturthikarmnn’. the ceremonies performed on Ihe fourth day of a marriage, in connectitm 
with its physical completion. The a^mmentaries on Kausika’s sutra explicitly affirm that 
the isthccoturthi or mturthtkakArfiuUh. The "ritual of Ihe fourth day " as described 
in the Grhyasutras. however, comprises offering of cooked food presented to eight gods, 
the pounding of an edhytinih root, part of which is sprinkled into the wife's nostril and 
other acts, b u t no di v id ing of the ha ir. There is one su tra w hie h makes men tion of hai r; the 
young couple have their hair and nails cut {napHakariMih "the barber's rite" on the fifth 
day) and then go out of the village to pay—for obvious reasons*- honour to an udumltara 
tree and to pray for good fortune on their marriage (Baudhityatw-grbyasulrtt 1. B), but this 
custom has obviously nothing to do with si manta. Victor Henry, who at the time devoted 
some pages to the ceremony under consideration, apparently ascribed these important 
divergences in Kausika — which does not mention here the rites of the Cftturiiikanmn at 
the other works describe it— to the peculiar character of this work: "le Kaueika-Sutra, 
n'etani pas. a proprement parlor, un manuci du culle domestique, n'a point affaire du 
eitnaniakantia". Although this argument is in itself of a rertain value. I for one cannot 
despatch the matter so easily. 

This, however, is not all. In another chapter of the Kausika^sutra. dealing with the 
strikarmani, i.e. the magico^religious acts related to women and in Darila'i commentary on 
thi-s pericope we find the following direction: •« to the text Alharvaveda 8, 6 belong the 
following ritual acts: 'one shot.Id attach the two objects mentioned in the text (to wit a 
while and a yellow mustard-seed), wrapped up arid kept in the aforesaid manner, and 
with the dregs of the libations whidi arc consecrated with the tame text, to the neck of 
one's wife when she is with child. In so doing one scared away a great number of demons 
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which aim at the life and the health of the woman; these demons, part of whom are not 
known from other texts, are enumerated in (he above Atharvavcdic text. The paddfuiti of 
Keiava and the commentary on the Athaiv’aveda supply us with additional information: 
the rite mentioned by Kausika Is the starting (hat this rite is to be performed 

in the eighth month of a woman's pregnancy; the tame authors and the commentator 
Dariia say that the mustard^seed constitute an amulet and Ihr AtharvO'paddhati seem to 
prescribe "'an amulet in the form of a doll made of red and yellow mustard"' and reaching 
from the woman's neck to her navel. In his important translation of a great portion of this 
Sutra Cal and. disagreeing with Kesava and Sayana. characterized the rite as serving the 
purpose of protecting the pregnant women. And so did Henry: "...mais scs commentatcurs 
connaissent ie nom et 1'usage (du fihuatdeikartua). et c*est a ce sacrement. a tort ou a raison, 
qui'ils rap portent la remise d'unv amulettc... accompagnee d'une des diablcries les plus 
caracterises que jamais ccrtainmcnl ait produktes aucunc literature fantastique." 

lx*t us now cast a glance at another sutra which though containing the jrmaiif/7-ritv 
disagrees with the great majority of texts. In the I5(h chapter of the first part of the Manaw- 
f;rf\yosufra it reads: Having taken in the third, sixth or eighth month of the pregnancy, the 
two pieces of wood used for kindling fia% having made oblations with the Java-formulas, 
etc., and having loosened all the hair of the woman, who is sitting to the west of the fire 
upon drtrhho'grass, and ha^’j^g anointed it with fresh bilTter. he (i.e. the husband) parts her 
hair wilha porcupinc't quill with three while spots and a sttrm branch with the leaves on it, 
whilst reciting the stanza: " Agni has given back the wife etc." This verse, which it- worth 
quoting in full, is Atharvavvda 14,2.2: "Agni has given hack the wife with long life and 
splendour; he who is her husband, may he live a long life>Hmc. a hundred antumns." ‘TWo 
other Grhyasutas, Kathaka (31,2) and Varaha <16.9). have it also In their chapters on the 
alteration of the hair-dress, the la Her using it. like Manava C. S.. in the act proper to an to 
exclude other formula. The reference to the god Agni becomes clear if wo remember that 
hu belonged to the divinities — Soma, gandharvas. Agni— who were supposed to have 
first claim on a girl before her being married to a human husband. This detail would, 
however, suit a wedding-stanza-bettcr than a formula to be recited in the circumetances 
mentioned in the atwe Manava passage. So docs the tenor of the stanza in general: it 
hints at the fear of the serious dangers impending for the first owner of a woman; only 
when the bei ngs w ho u p to marriage have possessed the gi d give her back" v ol un ta rily, a 
human husband may make himself easy about that. Accordingly the tame Mnnavasutra 
prescribes its use among the stanzas accompanying the offering of grain which form pari 
of the wedding ccremonien (1.11.12). 

The act proper is denoted in Manava by the phrase sinmUoiu knrott, a term peculiar to 
this text, since it also appears in 1,12,2 in the nominal form simortlalutrana-. For, what if 
men interesting. Manava is the only Crhyasutra which gives this ceremony twice: whereas 
in chapter 15 it follows the or entering of the young couple into (he house, and 

precedes a str^k^irma corresponding to the pnm&Ttuira. it forms in the chapter 12, part of the 
wedding-ceremonies. A close examination of the context reveals the interesting fact that 
the sintanla ceremony, as a part of the marriage solemnities, is performed in the parental 
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home of the girl. It is the last ritual act to be performed before the young couple departs to 
the house of the bridegroom. Dresden, in conuncnting upon Man. G. S. 1.12,2. found it 
strange that thb sutra prescribes a sinmuta rite at this point of the mairiage'ritual. 

Entering into some particulars we may quote the relevant passage 12,2 ff.) in full: 
'Then he performs (the act of) the parting of the hair with a porcupii>e's quill with three 
white spots, or with a dtrrbha'StaUc together with the root, with the stan 2 a: Sena by name 
(broad, winning wealth, embracing all things. Aditi whose skin is as bright as the sun’s, 
Indrani, overpowering, victorious, may she, the lady of prosperity, give prosperity me)". 
The purport of these words is clear, the bride is identified with Aditi« the mother of the 
gods, the gea t mother, who is a Iso identical with the earth^that ma ni festa ti on of fecund ity 
par excellence, Aditi is a divinity of width and breadth, which are needed to allow the 
blessings of heaven to reach this world, needed also to allow the earth to produce food. 
Sena, like Indrani, is the name of Indra's wife, or of one of his wives: literally meaning 
"missile" it obviously is an abstraction of his nature: Indra, the god who wields the 
thunderbolt, represents loce and power in nature, including fertility. 

"Then", Minava cemtinues (1,12,3), they anoint (the hair of the bride) with the stanza; 
"Having anointed their hair, being kind, havirtg children, for the sake of honour {yftshs}, 
having many sons, not being evil, (but) being kind to their husband, their fathcr-in-law... 
(?}, living long, having their mother-in-law, having a long life (?)". This stanza, which 
seems to be corrupt, has no parallel in other texts. As has already been pointed out on one 
of the foregoing pages the chances of thebride's exerting an evil influence upon the family 
of her husba nd thould be red uccd to a mini mum. The next stanza, quoted i n su tra 4 h as no 
parallel either: "He {?) the subject if not indicated) binds together (her hair) with the wool 
of a living animal whilst reciting the stanza: "Having bound together your hair which is 
not deceitful nor terrifying, be kind to all your woman friends; bo kind, you who arc of 
good family, now that you are married etc." From this passage it maybe inferred that after 
the parting has been completed the hair is bound together into two parts. There upon they 
take (?) sour milk and honey or a portion of (food) which is fit for sacrifice". A ficr having 
said "hail" (stusli) and murmured in unison: "United are your wills..." bride and bridegroom 
should eat together (6 f). To conclude, the remark may be made that no such precepts are 
given in thurt directions for the simania rile in 1.15. 

In attempting to reconstruct, a fter this reviw of the relevant facts, a picture of t he na tu re 
* and purpose of the rite, of its original furtcHon and relation to other ceremonies and to 
trace its development in the course of time, the question of sources becomes all-imporlant. 
Should we, after having started that there is not only a great divergnee among the 
Grhyasutra about the several details of the sam^kant. but also a difference of view with 
regard to the moment at which it was to be executed, pronounce a non-liquet and follow 
our predecessors in leaving the matter at that? Should we, in consideration of the agreement 
among the majority of the sources on this main point that the rite at issue relates to a 
pregnant woman, conclude that Kausikma and Manava in deviating also in this respect 
represent a secondary stage of de\'elopment? Or has the isolated Kausika preserved what 
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was the original function of the rite? In attempting to make Our choice from these 
possibilities we should be aware that this samskara whether it origirtally belonged to the 
wedding'rites or to those relating to pregnancy, forms part of a complex of cciemonies 
which have undergone development, in the course of centuries. Any theory with regard to 
the original character and primary function of the simaritonnayana which would be 
incompatible with the history of the ritual connected with those two important events in 
feminine life should, a priori, be considered improbable. 

In order to arrive at a conclusion it seems to be interesting to note that there doot not 
appear to have been an ancient and uniform traditiem among the individual Grhyasutras 
with regard to the elements constituting the rile. Attention may be drawn to (he following 
details: The sutra of ^Xsvalayana 1,14,3 in alone in enjoining that the young husband after 
having spread, to the west of the fire, a bull's hide with its neck to the east and the hair 
outside, causes his wife to sit on it whilst taking h^d of his hand; in this position she 
undergoes the act. Now the bull's hide is, in all Grhyasutras, a well-known utensil, not in 
a ri te re I a t i ng to pregnancy, but i n the chapter on marriage: when the brid c and bri degroom 
arrive at the home of the latter, the bride must enter the house without touching the 
threshold, and sit down on a similar skin. According to part of our sources a male child is, 
then, placed in her lap, fruits are put in his hands, and brahmans wish her prosperity; 
obviously a ceremony for the sake of the birth of male offspring. This purpose, which is 
also apparent from the formulas recited in executing the act, is expressly recorded in the 
formulas quoted by Kausika (78.1) and Apa.stamba (G.S. 6,8), who stating that the hide is 
a screen and a means of protecting the woman {sarnui varmah emphasize that the act is to 
promote fecundity. How^ever, not all schools agree with regard to the moment at which 
this rite is to take place. The VoikJutnasasmariasutra — which, it is true, is late and contains 
traditions transmitted in the South of India.—whilst omitting the period of continence 
and the above colurthikarttiaif prescribes instead of it a caiurtlutwa or "staying on the 
fourth day" in which the red bull's hide is an important element. The acts to be performed 
and the order in which they succeed each other (Vaikh, 3, 5) leave no doubt as to the 
identity of this cere money with part of that prescribed in the other texts for the day of 
arrival at the new home. Nay, the text is even explicit in stating that the husband should 
spread the skin after having er>lered his house artel established the fire—which has served 
at the celebration of the marriage — in the eastern half of it. Lnstead of a bull's hide the 
ski n of a black a ntelope may do duty. The husband then causes his w i fe to s it d own, f aci ng 
the (auspicious) east or north. The boy is left unmentioned, but the Vaikhanasas agree 
with other schools in enjoining that the young woman and her husband should sit until 
the stars appear The conclusion may be that in the traditions of this school the hide 
ceremony after entering the bridegroom's house and the caturthikarman have coalesced: 
there is, generally (peaking, a great divergence in the details of the preliminary and 
subsequent riles relating to marriage. 

Of a more complex nature is the tradition of the Maruivas in regard to this. Whereas 
the direction to spread the skin is, on the one hand, given in chapter 1,14 which deals with 
the griurpmrcsd-. "the entering of the house" and the ceremonies subsequent to (hat event 
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(1,14,7) — and here it h no little boy but a brahmacarin (a young student who observes 
chastity) that is placed in the lap of the woman —, the same ceremony aim occurs at an 
earlier moment. Immediately af^r the sap/apitd/—the most important element in the long 
series of marriage ceremonies: the seven steps taken together by the young couple — the 
bride is ordered to sit on the skin, which {an in 1,14.7) has been bestrewn with dorblio- 
grass. The rope with which she was, at an earlier moment, girded is now loosened, then 
fastened again to be untied for the second time in the new home before the consummation. 
This repetition, which is rxot mentioned in any other text like the “redoublings" of the rite 
with the skin it a striking parallel of the twofold occurrence of the simauta episode in the 
same Martava sutra. It also reminds us of aru>ther redoubling, to wit that in Asvalayana 
who has the hide in the simanto and in the grhaproi'esa sections. 

Concerning the use of a skin, the comparative study of religions and folk-lore has 
brougli t to t i gh I ma ny d a ta of interest. 11 was. a mong various peoples of Eu rope and parts 
of the world, a customary practice to cause the bride to sit down on the hairy tide of an 
animat's skin. Wool is, widely considered a 'sacrod' substance, strings made of it are used 
protect: VOS, and the animal's skin to which it belongs shares in this character. The stan/a 
AV. 14, 2,2\ which is used (Kaus. 78,1; (f. Apast. C. S. 6,8) is the Inian skin-episidc is quite 
exp lici t: ta ke th is protection, defence, to spread ui>der this woman Why the ski n bel onged 
to the hull, in whom the seed of procreation, is evident: hence AV. 14.2,21 etc.: let her have 
progeny “.It may therefore be cortsidered an established fact that a skin-rite formed part 
of the 'original', or rather of the common prehistoric Indo-European wedding ceremonies: 
it is for instance found in Russia and other parts of the Slavonic world. According to Feslus. 
s.v. and Plata rctius, Quaest. Rom. 31 the Roman bride (at dmm on a pell is hnate or vdxo; 
As rcgard.s ancient India there is an unmistakable allusion to this custom in a mantra 
belonging to the wedding stanzas of the Atharvaveda: 14,2,24 "a roho camopa siftagnim 
esii devo haiiri roksAmst sano /ilta pro jam jattayo patya asmni sujyaisthyo blvwat putras to esalt a 
sit down on the hide; sit by the fire; this god (Fire) slays all the demons; here give birth to 
progeny for this husband; be this son of yours of good primogeniture. So it may be taken 
for granted that this rite, also in ancient India, originally belonged to marriage proper, not 
to the formanccs relating to pregnancy. We are fortified in this conviction by the 
consideration that a hide is also a utensil of frequent use in initiation rites. As the ceremonies 
performed for girls during, or immediately after, marriage, often run parallel to those 
performed for young men on the occasion of their maturity, the curious alternative in the 
Vai kha nasa tex t — a h ide of a b u 11 or a n antelope — is worthy of ou r attention: the wea ring 
of the skin of a black antelope was a practice especially enioined on a brahman student 
As it is natural to sec in it somespcdal conneebon with the power lobe derived from this 
ob)oc t—its ri tua 1 use is tvell known: it was believed to convey the d ivi r>e essence which it 
contains viz. the hralmmn unto the person who wore it or who stood on it — the hide of the 
bull was of course a means of transmi tting 'fecundity' to the bride. So the concl usion may 
be that the skin-episode prescribed by Asvalayna for the simrtionnoytina reminds us of the 
ancient wedding ceremonies. This conclusion is corroborated by the words of the text 
itself: in describing this skin-episode Asvalayana simply repeats the relabve pericope of 
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the description oi theuedding ritual (1,9). 

There Are other similarities suggesting a conrxection between the parting of (he hair 
and marriage. At already pointed out by Weber the direction is given in some of our 
sources that the woman before undergoing the hairsiress rite is to put on a new garment 
Kausika 79,13 states that this act must be accompanied by the recitation of the two usual 
, clothing'^tan^as", to wit Aharvaveda 14.145 and 53. From the contents of these verses it 
may be inferred that this act was to .secure such highly valued benefits as old age, 'beaut/ 
and progeny. 

Although this direction is perfectly intcllig^le, since the simanta rite follows, in Kausika, 
immediately after the consummation, and the bridal chemise is, partly for magical reasons, 
taken away, it is difficult to sec why the new dress should have been prescribed in 
Sankhayana's sutra (1, 22) for the f>ma}mnna\/am which is to take place in the seventh 
month of the first pregnancy, but here we encounter another duplication: a similar 
prescription was already given by Kausika in chapter 76,4 in connection with the important 
ceremony of the bride's bath (^,26). At this moment the injunction is, however, also 
known lo other 

Another leaturc of interest is tnc injunction found in Kausika 76,5. On the occasion of 
Ihe ritual bathing, the hair of the bride is combed, whereas an alteration in the hairedress it 
prescribed in the other texts only in connection with the $iNiaii/oirnnyarr/t. In the other sources 
«i ny qu a li fication o i a comb to be used Is omi (tod, bu t Kausika ha s the ri tc performed w i th 
a romb o f a hund red tcet h. Now a comb may not onl y be used to rc move tang) cs, d i rt, a nd 
vermin from the hair, but also to purify it from dangerous influences of any sort. "Das 
violfach vorgenommene rituellc Kammen der Graut soil wohl alle ihr anhaflende 
'Urveinheit' von ihr entferencc." 

An examination of Ihe above Sankhayana passage 1, 22 dealing with the 
simantonnayana lead.s us to another conclusion on this subject. The words of the text: "he 
cause.s her, who has bathed and put on a new dress, to sit down west of the fire and 
sacrifices whilst she takes h<4d of him, pronouncing the irrafmi*^frrris(i.e. mystical formula 
vhur bhuvali svah); (then) the dish of barley boiled in milk cooked..." are very similar to 
those used in enumerating the elements of Ihe (ndranikarman or preparative bathing: 
"after having caused the girl lo be washed and after having dre.sscd her in a red or new 
garment he makes her sit down to the west of the fire etc." The dish {sihalipak/r-) is however 
not prepared after these arts, but at a later moment, during {htcaiurOiilutnimt (1,18) and, 
again, during the garHtaraksatt/f ceremony (1,21) which must prevent miscarriage. 

As pointed out by Wintcrnili (75) the preparative bathing forms, in Apastamba's sutra, 
a unity willi komc other riles (4,8). Bathing and putting on a new garment arc on the other 
hand absent in his description of the simautotutayam. But the latter — with the exception 
of the beginning and. of course of Ihe parting of the hair — largely coincides with the 
elaborated passage (Ap. 8.10) devoted to theci?f»rif(i7<aniifirr. which we know to lielong to 
the ceremonies of marriage The same ritual acts serve, moreover, also on other occasions: 
if the w'edding-cortegc in proceeding lo the house of the newly-married pair passes a 
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place for burning dead bodies (6,4); in that new house after the buU's hide ceremony (6, 
10); and in addition to these cases which, again, relate to the celebration of the marriage 
pniper, in a magical love rite for the purpose of deepening (be mulual affection of the 
couple. 

Some words must be said here on the lute players, singing according to Asv. 1,14.6 f.; 
Baudh. 1.10.9, ft.;Sankh. 1.22.11 and other sources, at the request of the young husband. 
Those Crhyasutras which (oin the Maitrayani- and the Kathaka Samhitas of thl^ Black 
Yajui^’eda and the sutras of the Samaveda omit both the musicians and the mantras sung 
by them. One of these texts, Manav 1.10.7. however inserts a similar injur>ction: *'make 
the sound of lutes resound" after tlw yoke-hc^e rite, which forms part of the marriage 
cca^monies. The sound of music is auspicious: "when a man attains to sri- (welhbeing. 
prosperity, distinction), the lute is play^ to him...; the lute is a form of sriv it is sri- they 
confer upon him " (Salapatha^br. 13, t, 5.1). According loSudarsana. on Apast. G. S. 2.14, 
t he sou nd o f conchs, drums, lutes, flutes etc. and the songs of women of good fa mi ly form 
part of the lunn^ohni, the auspicious and luck*bringing acts, ordered by Apastamba at the 
wedding ceremonies. Music drives away magical evil; it may even lead to moksn- "final 
emancipation the so-called Nejamesa stanzas which, in Asvalayana's sutra, occupy the 
next place. Reserving this point to another article we only stale here that these stanzas. 
Rgvcdakhilani 10.1841-3, contain, without any doubt, a magical ’prayer' to obtain a son: 
“Nejamesa, fly away, and come speedily back with an excellent son. Make me, who longs 
for a sun pregnant with a male child, etc." As was already observed by Winlemitz, the 
explanation of thecharartcrof Nejamesa propored in the Petrograd Dictionary canrxotbe 
correct: in the mantras and the grhyasutras Nejamesa is no drmoniar enemy of children, 
but a divine being able to grant off-spring artd implored to do so. Medical texts which 
consider him an evil spirit causing death artd illness to children do not ignore the possibility 
of making him favourable. He is even invoked to protect children. As gods and spirit who 
are believed to do harm arc also amsidcred to be able to interrupt their wicked activities 
and to annual the injury they have done—the Mahabharata states that dcihes of this class 
are revered by people who desire offspring because of their power over children (3,228.3 
f.) —, as. moreover. Nejamesa is a goat-faced god, that is to say :bclongs to a category of 
beings which it, elsewhere regarded as the good genii of children and protectors of 
procreation —, the use of the Nejamesa staruas in the sfirwurourraycrw points in the same 
direction: the rite, at least in the forms presented in these texts, is to obtain male offspring. 
There is other evidence of this. The same stanzas also belong to the so<alled 'rite of the six 
obladon.s' {sadahutatn) cxicurring in Manava-grhyasuira 2,18 and in Kathaska-grbyasutra 
48. A man who longs for sons should, on each firstday of a lunar fortnight, cook a stiMipakn 
and offer therefrom whilst pronouncing twelve stanzas. These twelve offering produce 
pregnancy. Aftenvards, that is to say, the commentary informs us, when after a year no 
son has been bom to him, he cooks another flltalpaka for Nejamesa and pronounces the 
above verse.s. Now the first seven stanzas of the fonner series—the first of which runs as 
follows: "Let Agni, the destroyer of demoas, joining Brahma, dispel the dieseasc-demon 
from here who, having an ominous name, rests on your child and your womb." are 
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obviously itendod for the annihilj^tion of those demons who wish to kill an embryo and to 
prevent procreation. The greater part of them reappear in Rg\’eda 10,162 and (his sukta is, 
in the Drhaddevata (8,66), significantly called a consecrating prayer for children issuing 
from the womb (before the right time). Similarly, Sayans has the text recited in order Co 
protect the embryo and to prevent miscarriage. The Rigvidhana, 4,17,1 ff. prescribes its 
use in accremony for giving birth to a living child. For a simiJar purpose, protection of the 
embryo, Sankhayana's Grhyasutra 1,21 hs sacrifice celebrated consisbng of six oblations; 
the formulas to recited on this occasions are RV10,162 and in addition (o this, 163. The 
last five stanzas quoted in Manava 2.16, 2 are to bring about conception and birth. Dr. 
Dresden is no doubt perfectly right in characterizing the second part of Man GS. 2,18, to 
wit the Nejamesa ceremony, as a reinformcement of the sa/ialmta. if no success has been 
attained by this rite. So (here can be no doubt whatever with regard to the function of 
these verses. 

It (s however, interesting to note that these Nejamesa stanzas, together with ten other 
verses, occur also in the Apaitfimhiifa-nmn irapatia 1. 12, 7; 4; 6. TlWy are, according (o 
Apast, GS, 8,12 ff. to be recited during a ceremony which has only an indirect connection 
with marriage proper which is the subject of the preceding sutras. The rite referred to in ft, 
13 is not the c(tturthihirma>K which has been dealt with in ft, 10, but another one, the so- 
called rfuMii;aix*$arr<T which is intended to make the obligatory cohabitation on the fourth 
day after the meruses successful. The thirteen stanzas are therefore, in addition to the physical 
act, a means of securing pregnancy: The stan/.a5 are perfectly appropriate to the rile: they 
arc: RV 10, 184 (cf. AV. 5, 25, 2-4): for successful ccmceptirm; RV khila 10, 184; a verse 
corresponding to Hir. GS. 1, 25, 1; Sankh. C5 1, 19, 5, of similar purport; four .stanzas 
occurring also in the AV.: 3, 23. 2-5: part of a charm to procure the conception of male 
offspnng (pumsavamt. Kaus, 35,3), and sontC other mantras which arc peculiar to the text 
under discuMion. 

Although wc cannot for rca.uxts of spice dwell upon all mantras used in connection 
with thesimantonnayana passing mention should also be made of Baudhayana GS. 1,10 
w'^^fC Taittiriya-samhita 3,3,11,2; 3 arc prescribed: "until the end of the division", id nt 
the stanzas g.u. Ibese verses are to accompany the srvcalled DfVikalwvimsi, obtion" (Ya)n, 
smrti 3.115 f.). At another moment of the wedding ceremonies (1,9,29) Manava has uandi 
songs executed, the term twndi being explained in the commentary by a special kind of 
tune. From these and other passages it may be inferred that at a wedding musical 
performances were not unusual. As, on the other hand, (hey arc hardly ever prescribed in 
an un vq ui voca 1 way on other occasi ons the occurrence of the lute pi ay ers i n the cha pter on 
the hair-dress ceremony is remarkable, the more so as we are also informed of musical 
being played after the three nights' period of obligatory chastity, 

As regards the formulas to be sung, these seem to have been very important, since the 
sutras which belong to the Black Yajur Veda, though omitting any reference to (he musicians, 
have the mantras pronounced by the young husband (cf, c.g. Bharavaja, p. 21,13 ff, S.) 
There is divergence as to whose praise is to be sung; some texts mentioning, as we have 
seen, the ruling king or somebody else who is very valiant, others prescribing a song In 
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honour of Soma, the divine king of vegetahon who is invoked tu bless the human race; 
some of the authorities allow that the river on which the young couple dwells is to be 
invoked. There is room for the supposition that these mantras are to implore the pmtcction 
of those mighty beling under the sovereignty of whom the couple dwells, and at the same 
time to enhance the potency of those divinities. According to Hir. 2, 1, 3 the husband 
should address his wife not only with "Soma is our king", but also with "witlt you we 
wish to overcome all hatred (animosihos) like streams of water", words prounced also at 
the end of the rite pertaining to housebuilding—the husband must mutter this formula 
whilst lookir^g at h^ wifefl, 29,5), and after the/47;A/u»r;e- (offering of parched grain) at the 
wedding (1,20.5). The latter application is also found in Apast. G. S. (thrice: 2.5, 7; 9; 10) 
a nd Ja i m. G. S. 1,21. As Hirany akesi n's school adm illeJI y consti tu tes an offshoot of A pa st., 
the use of this wedding mantra' in the tw'o other ntes may be considered to represent a 
younger particular tradition. 

Attention may finally be drawn to Hiranyakesin's Crhyasutra which in dealing with 
the simantonnayana enjoins (2,1, S) that the woman be washed, and adorned (i.e. covered 
with amulets), that she wear clothes that are ritually pure etc. The same words recur 
among the rules to be observed on the fourth day {aiturthikarman. 1, 24. 8). A bathing 
p roper a t the beginning of the wedd ing ceremon tes is however not prescribed i n thi s su tra. 

Let us now turn to the mantras or formulas which in performing the sinwUa rite are to 
accompany the preliminary acts. The stanza Atharvaveda 7,17,2 occurs sometimes in the 
ritual texts: "Let Dhatar assign to his worshipper all unexhausted further life; may we 
obtain the favour of the all-bestowing god", or 7,17,1 in which the same god is invoked to 
give wealth. Although it must be granted lo Whimey and Lanman that the 'hymrt' (AthV. 
7,17) offers little to suggest its being originally intended to procua* the birth of a male 
child, it is, in point of fact, used by Kausika in a rite for that purpose: 35,16 a if (a man) 
wishes his wife to ^ ve birth to a son he should whilst gazing at her lap. recite Ath. 7,17 (1- 
4)". It is the name of the god Dhalar-- which introduces each of these tour .stan7..i5~ that 
makes them suitable for this purpose: 

"Dhatar". the Establishcr docs not only give wealth, a long life and "all d(*sirable 
dxings" (st. 3), or create sun, moon, heaven and earih, ho also "places" (dha) the germ of the 
unborn child. These stanzas point to a certain connection^ whether this be ancient or 
not—between the simnta and the pumsawna rites, for it is to tiie lattci category that the 
Kesava passage belongs. 

The next mantras worth mentioning are the two rakam atum stanzas, i.e. Rg\'cda 2,32, 
4 and 5. This sukta consists of two parts, the second of which is addressed to Raka, Sinivali 
and other female godheads (4b). These verses, which are prescribed by Asvalayana 1,14, 
3, are, in accordance with the character of these divinites ^Raka, is an ancient dicty of 
fertility, and Sinivali is as a Zeugungsgenie especially concerned with conception, ob\'iously 
a prayer to obtain offspring; cf. st.4d "she (f^ka) must give a hero (son), worth a hundred 
cows and deserving praise" and 6 d "give us, O goddess (Sinival i) offspring". As moreover 
these verses are, as AthV, 7,48, also sa id to bel<mg to a se ries of texts rela ting to h usba nds. 
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their function may be regarded s perfectly clear. 

It would carry us too far fully lodisoisslaiionsmadeto Anumati. Raka, Sinivall Khuh 
and Dhatar. Anumati appears in the Atharva* and Yaurvedas as a goddess who favours 
love and over propagation. Her name moaning "Favour'* (of the divine powers) she is 
believed or besought to be propitious, to protect man and to grant him a long life. In 
addition to this she is the goddess of the full moor^ the container of the draught life. 
Kuhu, "the fortune, who is easy to invoke", the other goddess whose name has nsot yet 
appeared in these pages, is the new moon; as a "lady of immortality" she is likewise 
implored to assign wealth and fortune. Part of these stanaas are, as Atharv'aveda 7.20, 
pre.scribod by Kausika (59.19) on behalf of a man who desires all kinds of benefits. 

Finally, the last stanza used by Asvalayana in performing the rite under discussion 
{Asv. GS. 1, U. 3) is variously used: the sa me au thori ty has it again 1.4.4 to accompa ny the 
offerings to be made at the rites of tonsure, of the reception as a student, of shaving and 
wedding. The stanza, which is RV10,121,10 and AV. 7,80,3. is addressed to Pra)apati, the 
lord of creatures, imploring him for wealth. 

In conclusion then, our impression of the mantras used during the pmliminory acts is 
this: they, generally speaking, concern cortception and especially conception of a son. They 
cannot ^ adduced to substantiate the hypotheses ventured on by Henry and Kane with 
regard to the meaning and function of sinutiita rite. Although they may be regarded as 
ap p ropriate i f the rite is, w ith Win temi tz. to be considered a sort of pumsownn. they a re out 
of place and not adapted to the circumstances in those texts which have the rite performed 
in the sixth or eighth month of pregnancy. 

Tu ming now to a discussion of the essential ri tes of the ceremony wc m u st di stinguisli 
two momen tws: the d Ividi ng of the hair, and ti>e pu tting on of a gar! a nd or s tring of u n ripe 
fruits. The former rite is mentioned in all theCrhyasutras. the latter us missing in Asvalayna. 
Apastamba, Khadira, and Manava. With regard to the dividing of the hair the remarkable 
fact must be noticed that the rules given for this act in part of our sources—especially m 
Apastamba—have some resemblance lo those pertaining to the cauh’ or cudakfirtiiatt; the 
ritual first cutting of the hair on the head of a child, to be performed according to mirny 
authorities in the third year of its life. Among ihv materiaLs required in this ceremony are 
the bunches of grass ((tarbiut). a vessel filled with head lea vs, and. according lo some 
authorities quoted by Sankh. 1.28. also the porcupine's quill; the mother with the boy on 
her lap is lo be sealed lo the west of Ihe fire. 

An interesting custom is related by Sankhayana (GS. 5.17): if a woman gives bit th to 
has been imparted to her. she should receive it as yet. but now the boy is, a.s in the 
cudakinmn. placed on her lap. From this detail it may be inferred that at least for those 
who introduced *his rite and propagated the theorities connected with it. it was to be 
performed for the sake of the child. 

The second part of the rite is MK of those wclbknown practices serving to protect the 
woman from evil influences arul lo impregnate her with the fertilizing power of the fruits, 
flowers or grains. Necklaces, garland etc., am to a great extent, amulets or means of 
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transmiUing beneficial power. In the magical rites <leacnbed by Kausika these and other 
auspicious or protective objects arc tied round the neck of arm, put into the hair, sprinkled 
(in water) over the head of the woman on behalf of whom the ceremonial is conducted. 

Venturing now a theory of my own in order to explain the meaning and origin of the 
whole ceremony mention may first be made of a remark to be found m Weber's indisclw 
Sludietv. the particular form of the shuanta rite presented by Kausika contains elements 
which are well known to those versed in the study of ancient European folklorc. A closer 
exa cnination of a 11 deta ils indeed rcvea Is tha t there arc striking aff ini ties between tli is Ind i a n 
rite of hair-parting and several elements of the ancient Indo-European marhage-rites. Kitual 
acts connected with the hair of the bride are very cimimon. They bcong to wide .spread 
customs and beliefs: at births, deaths, and marriages, being the most important transitions, 
the hair of those concerned—e.g. the surx'iving relations— is often shorn; after a journey, 
illness, or another critical period it is also not rarely cut off.Thcbncf statenu nt may suffice 
here that various ancient Indo-Europeancommunitits wercamong those w'ho either shaved 
their heads or changed their halr-drcss on cnlcringupon a new stage of iifeor a new social 
position. Enslavement, and, for a ivoman, marriage often meant the loss of long and wavy 
hair. The Creek and Anglo-Saxon brides offered parts of their hair. In Home this custom 
survived as far as the Vestal virgins were concerned: obviously a marriage rite prescr%'ed 
under particular ci rcumstances. Esse i n ca pll lo was i n t he M idd le Agc.s a phra se 1 o i n dica Ic 
tha t a girl was still un married. The hai r of Roma n bride was cu t a nd d rcssed by t he pnmiiba 
(i.c. the woman in attendance on the bride) on the day before the marriage Tlie instrument 
used for this d rcsslng was a curious counterpa rl of I he pt)rcupi ik's qui 11 w hi ch was essun lia I 
in the Indian iinuiitta rite, to wit a fMSfa mc/ilwr/c or frasfa rtcunn: although the ancient 
authorities do not provide us with a plausible explanation this probably was a cur\*ed 
spear which had by pentrating into the body of a gladiator reached its aim ar>d was thercfore 
filled with a special power dcriveii from the kilkxt i>r wouiuled fighter, The shaven head 
was often covered by a cap or shawl, a practice still surviving among rcligieuses. Sometimes, 
for instance in England, by such a covering of the head. Hence no doubt the German 
expression unter /> Hnube brin^eti "to give (a girl) in marriage." 

It may further be considered an established fact that some essential features of the 
marriage ceremonies as celebrated in different parts of the ancient Indo-European world 
are, in the main, to a considerable degree identical. This strong n*scinbu ncc can best be 
explained by the hypothesis that these elements were already known in the common Indo- 
European period. The viistfut- of the Indians, thednrrxrrmdrrfMCfmof the Roman*,, the ancient 
German bruthufl (Old High German) or hrydtop (Old English), brulhup (Old Norse), etc., 
like the Greek phrase yutwxxn liyeava anc. the Latin uxerem duccrc, refer to the no doubt very 
ancient ceremonial 'transfer' of Ihe bride from her paternal home to the house of the 
bridegroom. Still more characteristic than this custom which must a 1 mast always have 
been in the nature of things arc the custom known in ancient Greece as fara/xvi/xanr, the 
shower! ng of hand fuls of nuts, f i gs, com, rice a nd ot her a uspicious. i .e. i n cct.'^xx fccu nda h ng, 
objects over the bride, still practised lor instance in England and a Iso known to the Indian, 
BalKc and other I.E. peoples; the above mentioned rile with the 'Scho>sknabc' and the 
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previous cercmomal crossing of the threshold: the use of an animal’s hide {sheep*sldn) is 
for instance known to the Romans and the Slavonic peoples, the carrying of the bride over 
the threshold of the new home to the Germans, (he art with the boy in various regions; the 
rite which not only in ancient India, but still in modem European countries, belongs to the 
essential acts of the whole ceremony, called panigraftana- "taking hold of the bride's hand" 
in India, dextrarum conjunrth in artdent Rome, and underlymg the etymological identity 
of the Old German mu»d, munt originally "hand", then also "protection, guardianship 
(the husband becoming guardian to the bride)" and Latin manus; the bathing the girl 
before the marriage (Creeks. Slavonic peoples); the prominent part played by the important 
elements fire and water: the Roman marriage atjua ft igni, the Indian and Lithuanian 
threefold circumambulaHon of the domestic fire etc.; the three days' period of contincr\cc. 
which, though not often attested in literary sources and apparently unknown to part of 
the t. E. world, must be connected with the European ius trium nortium and similar 
observances in other countries; and other identical or similar traits in regard to rites or 
terminology which may for (he sake of brevity lie left unmenlioned here. What must, 
however, be emphasi zed wi th rega rd (o the survival of these customs i n India, is tha t they, 
like other practices pcrt'tining to family life, came to bo incorporated into (he ritual which 
formed the subject-matter of Ihe Crhyasulras. 

Since the hair-dressing rite likewise belongs to those marriage serenionie which were 
common to several ancient IE. peoples it may. in my opinion, be supposed to have had 
that character also in prehistoric India. Kausika and Maruva 1.12.2 may therefore. I would 
hold, be considered to have preserved the ancient tradition in having the rite performed as 
pari 0 f the marriage ceremonies. It it. therefore an all u ring suppos i tion to lake Ihe fuimcukaiu 
and the kfluidakam mentioned in the commentaries on Kausika 79.14 lobe put on the head 
of the woman for a cap or shawl and the counterpart of the German 'Haubo*. 

It seems further impossible to deny that the ritual described in the Crhyasufras as we 
know them is, hi storicall y speaking, no uni ty. Side-by-side wi ih custom.s of 1 ndo* Eu ropen n 
origin there a re ri (es a nd practices of other provena nee. part of wh ich can be pa ra M eled by. 
It can easily be conceived that as a result of this dev'elopmcnt. those ceremonies which 
were to follow immediately after the entering of Ihe new house, increased in importance. 
Centering in the consummation proper they marked the beginning of married life. Those 
ceremonies of the 'second series' which originally pertained to wedding, i.e. to the bride's 
being given to a young man who is received as a guest in the house of her father, and to the 
tying of the social and spiritual bonds between the young people, could easily he 
reinterpreted and brought into connection with married life, with consummation and 
pregnancy. This process was faciliated by the fact that such riles as the garblMiVutna had 
found a place among them. In some texts ihcgarbhadharui —which is a rite to be performed 
periodically—has b^n completely united with thecelurthikarnmu, which takes place only 
once in miarried life. In part of our sources, e.g. Kathaka CS. 30. S; cf. also Daudhayana 1. 
7. a rite called garbhadhatia lakes the place of the rite described as calurthikanita in 
S.irikhayana (1. 18 f.); Paraskara (G5. 1.11) and Apastamba (8. 10 f.). In some dharma 
works the terms niseka- (impregrxation) and gorbtuuifuina- have even become equivalent 
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(c.g. Manu 1, 16; 26, cf. Ihe comm.), 

Returning now to the $jrjj(irrfafj<r<7yaru2 it ishanily surprising to fid that it also assumed, 
in the course of the Vedic age. another character. Being separated in the tradition of most 
schools from the wedding rites to w’hich it—it lam right—originally belonged, it came to 
be re-in terpretetl as a practice pertaini ng to conception: cf. e.g., i n Sanlchay ana 's description: 
the woman must drink water with unground com. an act accompanied by RV. 10,184,1 
"Let Vlsnu prepare the womb; ...let Dhatar make you an embryo and 2. 32, 4«9 which 
unmistably refer to conception. There arc, however, in addition to the above passages in 
Kausika and Manava, traces of its former fur>ction and position in the sec^uence of rites. 
The commentaor Visvarupa, in explaining Yainavalkya 1. 11 expressly asserted that the 
simanlonmyava is^s opposed to the other rites pertaining to pregnancy, which were to 
be celebrated again and again—the only semshira which has to be performed once only, 
adding that this opinion was in consonance with the usage in his days. Apororka in 
commenting upon the same text, and Laghu^svalayana (one of the many later wurlcs on 
rites and customs) 4,18, records the same opinion. It is interesting to nuts that other 
authorities held the same view with regard to the g/ttbhafifuiiia rite: compare for irutance 
Medhatithi, on Manu 2,16. who on this point find himself in conflict with those experts 
who asserted that it should be repeated. The origin of these divergence of opinion resided 
in another debatable question; were these rites uimskara for the unborn child or for the 
woman? Those who held one. or either of these rites to bo repeated considered them to be 
performed for the sake of the child, the others regarded them as samskaras of the woman. 
This very discussion appears to reflect the change of function w'hich these rites had 
undergone. 

Anothe r deta i I may be noticed also. Then is not only, as we h ave seen, gma t di vergcnce 
about the month in which the shtanlonimyana was to be perfurmed. but also about its 
relative position in the sequence of sAmskaras. Part of the sutrasfApastamba. Hiranyakesin, 
Bharadvaja. Kathaka. Ijiugaksi) insert it before thepuni»nu/ia, part of them (Asvalayana, 
Baudhayana, Paraskara etc.) after that rite. Apastamba 14,9 who belongs to the former 
group says that this rite must be performed when pregnancy becomes apparent. This 
points to an earlier moment for the sintanla rite, which again may perhaps be explained as 
a reminiscence of the period at which this rite preceded all rites pertaining to a successful 
conception. In this connection special attention should be drawn to a stanza which in 
many Crhyasustras in prescribe in <H>e of the other chapters dealing with the rites 
pertaining to conception, pregnancy of birth: "O you whose hair has been well parted, 
that heart of yours which rests in the moon in the sky. give us of that immortality; may 1 
not weep for evil conceming my chiIdren", or according to one of the variants:"...may you 
never fall into sorrow about your children". If this stanza be not thoughtlessly borrowed 
from other schools it may in those sutras who have in pronounced before the performance 
of the simantd rite (Asvalayana; Paraskara), again, point to an order of the samshtras in 
which the parting of the hair came before Iheccmception rites. 

Now the interesting practice recorded by Gobhila (C.S. 2.7,9 ff.; cf. also Khad 2,2.26 
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ff.; jaim/1, 7) deserves brief attcnHon: "a dish of rice and scsamum, covered with ghee (is 
cooked): he causes her to look at that (dish), after having asked: what do you sec? similar 
traditions of other peoples. Pari of the subject mailer of the Grhyasutras may be called 
Atharvanic, consisting of charms and spells, magico-rcligious rites and other practices 
which probably were at first added to the inherited rites by way of precaution and which 
may be suppo^ to have been introduced, in the course of time, and often still in a more 
or less facultadc way, into the ritual accepted and handed down by the many communities 
whose traditions have crystal!?^ in the book which have been preserv'ed. (133) The 
prescription in Grhya- and Dharmasutras with regard to the evil characteristics to be 
avoided when choosing for instance a bride suggest such charms as are found in AV. 1,18 
("against unlucky marks in a woman") and put into practice in Kaus. 42,19 (the face of the 
unlucky woman must be sprinkled with a special potcr\t liquid). Incidentally even sorcery 
practices designed locust a rival or co-wife from her position (Apasi GS3.9,4 ff. AV. 3,18) 
found their way into this grhyaritual. 

[nail probabi) ity such riles as the ptrllitkiliam and the pumsaintria belong to this category: 
the AtharViWeda as well as the Kausika-sutracontairwamong the many texts and practices 
pertaining to women, various formulas and stanzas in order to secure conception or the 
birth of a son. The Grhyasutras reproduce, as we have seen, with more or less variation a 
large number of the stanzas of the Atharvaved devoted to these sul^ts. Even texts which 
have no apparent connection with these purposes arc proscribed in the relative ceremonies: 
thus AV. i, 1 which properly seems to Mve belonged to a rite for the retention of sacred 
learning and in ceremonies for the welfare of a Vcdic student. 

Tt would appear that the history of iiycgarUmtlma rite was, in brief survey, the following. 
In the Atharvaveda 5.25 there Is nothing to make us believe that is specially pertained to 
the consummation of the marriage or to the first months of married life; these stanzas as 
well as the Kausi ka passage (35,5) *n wh ich they a re ntually appi ied refer to any cohabi ta Hon 
desired to be successful. So docs the BrfmdftranifakA'uprttusad (6, 4,13; 19-22) which in 
explaining the sexual act as a kind of ritual performance quotes AV. 5,25,3 and 5, stanzas 
which belong to those which are, with other mantras quoted in this passage of the Upanisad, 
prescribed, in some Grhasutras, for \hc garhitaeffuiM. Yet Asvalayana's sutra, which 1,13,1 
in dealing, in one chapter with prmrsriMneas well as arreiulehlMne (the ceremony observed 
to prevent miscarriage) evidently refers to this passsage. It explicitly states that (Ko Upanisad 
mentions the ceremonies of garbtwhmbliana, which appears to be another name for the 
same rite, punisirnma-and atinvahMunto (guardingagainst danger to the unborn child). The 
late and somewhat isolated Vaikhanasa sutra describing the saniskaras in the following 
order: marri a gc followed by the ri te of the fourth day arwl tw'o cha piers on the sa cri fices to 
be pe rformed by the h usba nd, the mseka- (impregna tion) a fler the period of th ree days, the 
rtusainganiatia- (i.e. the rite properly belonging to coition after any monthly courses), 
gfirhhadhana’. pumsavam'. simantowiayatut-, arxd after an offering to N^snu, jalaknniKtn (birth) 
(Vaikh, ch. 3), deviates from the rule observed in those other grhya texts which begin the 
description of these sttmskam in connection with a new individual w'ith the iwisavafitt, 
combining the gtirblutdaluifw with tne caturlUikarnmi. The very controversy with regard to 
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the question as to whether these riles w'ere a uimskam of the unborn child or of the mother 
may, it^ my opinion, be taken as an indication of their losing their original character. 

It should further be borne in mond that in prehistoric and ancient Vodic times girls 
were, as far as we knovsrn, generally married after they had reached maturity. At the Kgvedic 
period child marriage was evidently unknown, although, as a matter of course, 
'engagements' of children ^mention of which is also incidental ly made in the litc ra tu re of 
the related I.E. peoples—may have occurred. But, as is well known, the age of marriage for 
girls was. in later times, and this rather early, often reduced. It appears from several 
considerations that at the period of the Crhya^and Dharma'Sulras they were married just 
before the time of puberty or immediately after it. This probably was the beginning of the 
custom of child-marriage. When this practice became usual, the marriage ceremonies 
were divided into two parts, the hrst until the transfer of the bride to her now home, 
before the age of puberty, the second beginning with Ihe prayaita- (departure) and the 
grhapravcsn- (the Jonium dfductio) after that moment. Hence Ihc misconception found in 
European reports on Indian family life calling this continuation of the rites the ‘second 
marriage; he causes her to say: 'offapring' (in ihc Jaim. C.S. the answer is quoted in full; 
children, cattle and good luck for me, long life for my husband); that dish she should cat 
hersel f; b ra hman women should sit dow n b^ide her whil st pmnou ncing a uspici ou s word s, 
viz. '(you) should be the mother of heroes, the mother of living children, the wife of man 
who lives'. The auspicious words remind us of Smn/tmaiitra-hivhnwM (a collection of the 
stanzas used in performing the ritual acts) 1,2,17II and 1.1,13 "he a mother of bcroc.s. of 
living children, love the gods, be friendly, bring luck to (over) two-footed once and to 
(over) four-fooled ones; be the wife of a man who lives, be illustrious (i.e. extend your 
power for good) in Ihe world of your husband, looking on well-disposed offspring". Now, 
Mantrabr. 1,2.17 forms pan of the stanzas used in pamyraitana -ceremony ("the takmg 
hold of the bride's hand"); or it is, in other sources, prescribed at other moments of the 
wedding ritual. Similar words, RV. 10,85,42 ff., were according toSankh. 1.16,12, used in 
introduring Ihe bride into her new home. To make a long story short; those formulas, like 
the mantras resembling Manirabr. 1,1,13, properly belong to sequences of auspicious 
words pronounced during the celebration of a wedding. Their very meaning corroborates 
this view; the references to husband and offspring need no comment and the injunction to 
look at the di.sh may perhaps be interpreted as follows; As Ihc glance of the bride had. by 
formulas such as Ath. V. 14. 2 ,17 a "with an eye (that is) not temblc", to be made in 
offensive before the was accepted by the bridegroom and her family, so her eye should 
also be conjured "to sec", positively, "offspring". It may be noticed that another such 
question: "what do you drink?", answ'ered with "procreation of a hero" occurs, in 
Asvalayana (1,13), in the chapter on pumsavana. 

The wish to accompany every important event in life by an apposite and significant 
rite on the one hand, and predilectiem of the ancient Indians for systematizing on Ihe other 
has. I would suppose, induced those whose opinions are the basis of the prescriptions of 
the sutra texts: to fix the order of these rites including the sinutntottnayana. That there is so 
much difference of opinion in regard to their relative position must, then, like the great 
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divergence of other details, be explained from the comparatively recent character, not as 
is held by Kane, of the rites themselves, but of their combining into the more or less complete 
series as we know these from our sources. 

Thus the alteration of the mode of w'earing the hair gradually developed into the rite 
for the sake of a prosperous pregnancy. Those elements which arc similar to features in 
the pumsavana ceremony, or remind us of the atdakarajui. as well as the use of formulas 
hinting at child-birth are, in my opinion, later accretions integrated when the rite had 
already assumed its new character. It may be surmised that gome schools even borrowed 
for instance from the ceremonies of hair*culting and beard-shaving in order to complete 
the simantoiiftayana. It seems also a reasonable assumption that the magico-religious 
performance described by Kausika 35,20(lheabove*mentior>cd5mranfonnayans). which is 
characterized by the hanging of two mustiird-sccds on the neck of the woman, is a piece of 
evidence of a sometime autonomous rite which, as the tying of the garland of fruib or 
barley grains round her neck, has combined w*ith the parting of the hair. Here we must 
again refer to Manava, who after discussing the shnaftloiiiiaifaiia in the narrower sense of 
the term (1,15) inserts in 1,16 a strikarnMit (rite pertaining to a woman), which being a 
pums<tvnna. mainly consists in adorning the woman with sandal and flowers, and in 
fastening a ga rla nd of f ru its rou nd her neck which in other texb is a fea tore of the manta 
rite — and a circumambulation. It may be noted that it is this element of the rite which has, 
according to Kane, survived up to modem times: in Western India some people continue 
performing a rite in the eighth month of pregnancy which retains some vestige of the 
ancient practice, inter a!ia a garland of uJumtfara fruit. Curiously enough the most 
characteristic feature of a pumsawtna. viz. the putting of a pounded nya^rodfta (or other) 
shoot into the woman's right nostril is in Manava's account omitted. This is further evidence 
of the peculiar character of this text. The Kathaka C. S. 32, which has the parting of the hair 
cxecu^d in the third month of prcgr>ancy (31.1), agrees with Manava in placing this 
srikarma7i (pumsavaiM) not at the usual lime (the third month), but at a later moment, and 
in omitting the putting of the pulverised shoot into the woman's nostril. After describing 
(he simautotwayana it has the same precept (31,5) which it given by Manava (1,16,2) at the 
end of the sWib]rnjti;i, to wit: "He should honour the brah^n who is his giver” 

Finally, there remairet to be considered the question as to the original meaning of the 
practice of altering the hair*dres5 of a woman on her wedding-day. In contradistinction to 
other Indo-European peoples (he ancient Indians have not left much information about 
the custom. Yet Asvalayana CS. 1,7.16 contains, betweem the offerings of the parched 
grain and the ceremor^y of the seven steps, an interesting injunction: the brahmana must 
loosen two lucks on either side of the head of the bride and tie to it tw'o locks of wool 
instead. By this act the young woman vras evidently freed from the bonds with which she 
was tied to her family, since in performing it the stanzas Rgveda 10, S5,24 f. (cf. Ath. V. 14, 
1,56; 18 f.) wen; pronouriced, which containing inter alia the words'T release (her) from 
here, not from there" arc prescribed at the moment of departure from the bride's paternal 
home. In the wedding ceremonies described by Kausika the words ”1 release you from 
Varuna's fetter..." have found a place (that is to say : Ath. V. 14,1,19) at a ra^er early 
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moment, to wit before the washing of the glH; they are to accompany the act of loosing the 
scarf (vesfa-) tied on the girl. She. is, however, to put on this scarf thrice again; meanwhile 
Ath. 14, 2, 52 it recited: "eager, these young girls, going to a husband from the father's 
world, have abandoned the consecrationThis consecration {diksa), the commentator 
Haradatta on Apast. 2,6,2 rto doubt rightly explains, is the knn^kavntlo, her life as a girl 
implying the moral, social and religious dudes and observances required by that position. 
A similar custom existed in arKient Greece: "Das Madchen nimmt (dutch das Haaropfer) 
Abschied vor der Ehe von den Gollinnen, die die Zeit ihrer Junpfrauschaft bcschutzl 
haben." According to another formulation of we idea of departure or leaving girlhood the 
rite is performed "well das Madchen aus dem Standade der Unvermahlten scheidet; bei 
eincr VViederverheiratung fand er nicht staff". Would it be too audacious an hypothesis to 
consider the woolen locks mentioned in Asvalayaru's sutra to have been substitutes for a 
more original 'Haube' with which the girl was to be covered when she married? In this 
connection an interesting custom mentioned in the Vataha GS. (16, 11) seems to be of 
some significance: the young husband must, on the occasion of the smtwtonfjoyam and 
after the central act plait the hair of his wife so as to form two tufts or braids with a blue 
and red cord or with wool made of the hair of an animal which is still alive. A similar 
prescription omitting however th*? use of wool is imparted in the Kathaka G.S. 31,4: “he 
hind" with a blue and red cord the sides of her hair together so an to form two separate 
parts". As is widely believed these two colours, red ai>d dark-blue, have an apotropaeic 
power. In magico-rcligious riles they are very often used; red is the colour of fertility, 
sexuality, marriage; dark-bluc belongs to the chthonian powers including the 
representatives of vegetation; this combination is in the first place 'erotic'. The important 
part played by these colours at marriages, confinements etc. has often been pointed out by 
Zachariae and other Kholars. 

In the Varaha (16, S) and Kathaka sutras (31,2) the 'comb' used in executing the main 
act of the rite Js said to have been made by Indrani. As Sankh. (1.12, 6 ff.) says that the 
bridegroom must, after the bath or Indranikarman, present the bride with a garment, a 
mirror and a porcupine's quill, wc probably may believe this statement to be another 
remJ niscence of the wedd ing ceremonies. May we even go so fa r as to su pposc the q u ill to 
have been originally given to the bride with a view to the si manta rite which was follow 
immodialcly? 

After having described the proper the Kathaka G5. (31,6) as handed 

down in the so<alled Dev'apala tradition has the interesting statement: "tike what precedes 
it also the putting up of the braids of hair of girU; then also (takes place) the an-ointing". 
From Devapdla's commentary it appears that at the same time the rite of putting up the 
braids must be performed on those girls who have been promised; ointment is to he used 
which is of the same colour as the the hair so as to have the same effect as the siritanta; a 
stanza corresponding to RV. 6,52,15 requesting the gods of heaven, earth and water to 
refresh the whole of man's lifetime and to give him relief is to be recited. Then the 
simanionnoyana is perfect. Is this a trace of the old usage or a local custom which found its 
way into a sutra text? 
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The Tanimifrhhi of the great MimAinsaka KumArilabhatt^ apart from its depth, 
subtlety and abstruscncss, replete with information on various topics. Among other 
subjects it sheds a flood of light on Ihc ancient Dfiarma^sira literatua*. As it is now 
generally agreed that Kumailabhatta flourished about the middle of the eighth century 
AD, the incidental notices of the DfktrtMiJsIni literature contained in the TaiUrai‘Arlikn arc 
of great value for the understanding of Ihc dcvelc^ment and chronology of that literatuav 
In the following pages an attempt is made to bring together important passages bearing 
on that literature contained in the Tantrntilrtika. 

Among the Dfuirmastltros Kumarila quotes the work of Gautama more frequently than 
any other. In some cases Gautama is mentioned by name; in other cases, his w'ork is 
quoted simply as Smrti or he is refereed to as Smrtikfint. There arc at least a dor.cn 
quotations taken from the DIutrnMstttm of Gautama. In one place Gautama is spoken of 
as GaulamAcdrya. In another place it is said lhat practices opposed to Vedic tradition are 
declared by Gautama not to be binding. As contrasted with the tenets of Bauddhaas. 
Gautama is said to be based on Vhfe. Gautama allows a person to practise the vow of 
'studenthood' cither for twelve years or for 24,36, or 46 years. Two Siltras of Gautama 
are quoted with slight variation.^. 

The 5jfVras mentioned in the footrK>te below arc quoted as Some SiTtrns are 

styled simply as vacana or^iM. Jn a few places, though there is no Sufm actually quoted, 
it appears as if the author has in mind the words of Gautama. In one place Kumarila 
seems to be referring to an ancient reading of the DfumtaiitUra of Gautama. 

The DfmriiMSiItra of Apastamba is n!fen?cd to in a few cases, "^^stamba has laid 
down (hat certain practices are allowed in certain countries, though they am prohibited 
in others." In another place it is said that if a doubt arises, on account of the words of 
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the Apastamba-Smili that the absolute prohibition o/ drinking (in some Snrnl^) is 
counterbalanced« that doubt is removed by the direct Vedic injunction "therc/ore a 
br^hmana does not (should not) drink liquor." This seems to be a reference to the words 
of the Ofiarmtfsjltra of Apaslamba laying down that "one who drinks liquor should (by 
way of punishment) drink wine as hot as fue". 

The DfiarnutstUra of Baudh jyana is referred to in one place as being in conflict with 
the words of Apasta mba. ^aslamba allowed c^ain practices in certain local i li es though 
they were opposed to Vedic tradition and declared that they were sinful in other 
countries. This dictum of Apaslamba isrefuled by Baudh/lyana who cites only examples 
of sinful practices opposed to Smr/r. Baudh^yana seems to ^quoted in yet another place. 

There is in the present work at least one quotation from &tnkha*Ukhita. It is cited 
for showing that the word is applied to Smtii works also. It is notevs'orthy that 

the words quoted arc not in prosed but art a line of an aniuslutfU stanza. 

Quotations from other Dluinnastrtras could not be identified, if they exist at all in the 
Tontraviriika. DfuirmasiJtms arc said in or\e place to give instructions about the duties of 
the castes and estates and that, as the diytnnas are mostly uniform, the DhiirmosiHras agree 
with one another and are called Smrfi equally with Angas. The dharniasdirokAras arc also 
referred to in another place on the binding character of usages. 

The Tantravdrtih stands in a special relation to the Manusmrti Whenever Kumi^rila 
speaks of Smrtis, that of Manu is uppermost in his mind. He quotes it or refers to it 
even before the Cautaniadharmasotra^ He often refers to the Manusnirti as MdnaiHi, Which 
latter words is found very often in the DharnwsiUro of Vasistha. Over at least twenty 
verses arc wholly or partly quoted from the extant Manusmrh- The quotations arc 
scattered over all the chapters from the first to the last. In some cases the verses of Manu 
are not actually quoted though they are referred to in such a way that identification is 
quite easy. A few verses or parts of verses quoted in the Tontmvdrtikj as Manu's have 
not been traced. It is remarkable that a verse which is treated in the editions of the 
MattustnrH as interpolated^ because it has not been commented upon by commentators 
like Medhatithi and Kullkib, is quoted in the Tonlraiidrtikn. The text of Manu that 
Kumdrila bad before him was essentially the same as that we now have, and the 
Manusmfti was, according to hint the highest authority on matters of Hharma. It is not 
probable that this position could have been attained by the Manusmrti in a century or 
two. Therefore, the extant Manusmrti must be several centuries older that AD 750. 
Modem schola rs detect ea rlier and later portions in the Manusm fti. Kuma ril a 1 ooks upon 
all parts of the extant Smfti as equally authoritative. If wc have to postulate two 
redactions of the Manusmrti, then the earlier one, out of which the extant Smrti could 
be said to have grown, must be placed centuries earlier than the date to which the extant 
Manusmrti can be assigned. This ccmclusion is immensely strengthened by the fact that 
Sdbarasvamin, the ancient commentator of )aimini's Soiras, seems to have looked upon 
the extant Manusnifti as an authoritative Snirff* For example, in his Bhasya on the 
Purvartiinuimsd (VI. 1.12) he says "whatever is acquired by her (scil, the wife) in another 


Rarest Archiver 



Encyclopaedic Dicinntary cf dte Dharniaiastn 4S7 

manner must become the property of her husband and (an author of a Smrff) declares, 
'the wife, the slave and the son are all without wealth', etc" In another place he says 
"Manu and others have giver> directions." This is not the place to discuss the date of 
Sahara. But from his archaic st)*le Ar>d from the relation in which he stands to Kumarila, 
it may be said that he his certairdy not later than AD 500 and may be earlier by a few 
centuries. 

Kumirila starts an extremely interesting discussion about Sad&cdra. He quotes the 
Si7fm of Gautama (13) "transgression of dimma and also rashness are seen among the 
great" and then observes that many high personages such as PrajSpati, Indra, Vasistha, 
Vi^amitra. Udhisthira, Krsnd'dvaip^yana, Bhisma, Dhrtasastra, VIsudeva and Arjuna 
were guilty of transgressing the Law and even people of his time do the same. He then 
sets out in detail how these high personages of old transgressed the Law and tries to 
explain away most of the transgressions. Some of his explanations are quite after the 
manner of modem scholars of comparative mythology. The charge brought against 
Krsna*dvaipSyana. is that, being a 'perpetual student', he produced offspring on the 
wives of Vicitravfrya. This is explain^ away on the ground that he was ordered to do 
so by the elders as also on the ground of his great fapos. V&udcva and Ar)una are blamed 
for having married Rukmini and Subhadra. who were respectively their maternal uncle's 
daughters, and for drinking surtf (liqutir). As to the charge of drinking $utQ the answer 
is that surS which was produced by fermcnlation, etc., from food was forbidden to the 
three higher castes, but madhu (mead) and $idhu (rum) were not forbidden to ksatriyas 
and vaisyas* and that as Vasudeva and Arjutta were ksatriyas and had only taken tuadhu, 
there is nothing wrong in their conduct. As to the charge of marrying one's maternal 
uncle's daughter, the cxplarwition is that in common parlance one's maternal aunt's son 
is also called brother and hence Subhadri, though described as the sister of Vasudeva, 
must have been the maternal aunt's daughter or the daughter of mother's 

paternal aunt's daughter (and so there is nothing wrong in Arjuna's marrying Subhadra). 
As to Vasudeva's marriage with Kukmini the reply U^''How can he who was an 
exemplar (lit. mirrur) to all the worlds and who said elsewhere (in the Bhagavad^iid, 111.21 
and Vl.ll) 'whatever a great man docs, other people do he same; people follow what 
he looks upon as authorilahvc; and men in every way would follow in my path,—set 
up a practice that Is forbidden?" 

Kumarila then says ha even in his day brahmana women of Achicchatra and MathurS 
drank sura (fermented liquor), that northern people gifted away, accepted and sold 
horses, mules, assess and animals with two rows of teeth and took food in the same plate 
with their wives, children and friends; while southern people married maternal uncle's 
daughter and took food seated on chairs and that both partook of food left or, touched 
by friend sand relatives, ate betel {tambtlfa) that had come in contact with men of all castes, 
did not ceremonially rinse the mouth after eating betel, put on clothes brought on the 
backs of asses and washed by washermen and did not stop inlertoursc with those who 
committed the great sins except brahmana murder. 
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It has been said above (note 4) that KumAhlabhatta looked upon Pur&nas as authoritative 
works in the department ot Dharnui. The Purdr^ he means are not those ancient works 
to which reference is made even in the Upani^ods^ His remarks in other places show that 
he refers to the PurSi)as that arc now extant In one place, among the topics of Puranas 
he enumerates the dxvisior\s of the earth, the lineage of royal and other families, the 
nicasures of time and distance, and future history. In another place he quotes a verse 
which occurs both in the Vi$nu Purdna and d>e Mdrkandeya Purdim. He says that according 
to some by swrga is meant the top of Meru as established by reasoning in the Uihdse (i.e.. 
the MolMufrata) and the PujUtws. In another place we are told that the Purdmis speak of 
the Baudhhas and others who will bring about the confusion of Dharma in the age. 
Thus it is beyond doubt that at least some of the extant Purinos existed In his day and 
were looked upon by him as authoritative in the province of Dharma equally with the 
Smrtis of Manu. Gautama and others. This irresistibly leads to the conclusion that some 
of the extant Puranas were composed several centuries before AD 750. 

The foregoing will, it is hoped, give some idea as to how a close study of the 
Tantnvdrtika will yield valuable results for the history of the Dltarm^tra literature. 


Tilaka Mark 

In modem times Hindu women whose husbands are living haveger>crally three eve^ 
present distinguishing sings. vi«e., They wear a neck ornament called maiigohatra (or 
mUrigalyasaira), they apply to the forehead titaka (mark made with saffron, red powder 
or some other substar>ce) or put vermilion in the parting of the hair, and they wear bangles 
(of gold, glass, etc.). In my History of DiumnaiOstra (Vol. II. p337) 1 showed that the 
practice of wearing the mangatasOtra is not very ^d. is not known to any Sotra or ancient 
Smfti and that it is provided fro by such late Snfffis as those of Saunaka and Laghu* 
A^aUyana. The practice of applying lilaka was not dealt with in that work. A few facta 
about that practice are brought together here. 

In the Arartyakdnda it is said that when the Sun (in his apparent motion) came to be 
associated with the southern part (of the celestial hemisphere) the northern quarter (of 
the skies) like a woman devoid of a tilaka mark did not appear beautiful (or to advantage). 
In the Sauiidaidtianda of A^aghosa (TV. 13) the heroine puts a minor in the hands of the 
hero with the words "hold this mirror in front of me while I apply the visesaka mark". 
The Amarakokt says that tamalapetra (a mark made with musk on the forehead which 
resembles the dark leaf of tamOia tree), a ffloibi (mark resembling sesame grain), citraka 
and arc synonymous and the commentator Ksirasvami adds that these are all 

different tilaka marks. In the Paghuvamia (IX.41) fCSlidSsa displays a fine play on the two 
meaning of tilaka (a tree, a mark on the forehead): "Not that the lilaka (tr^) did not lend 
a charm (i.e.. it did lend a charm) to the sylvan ^>ot when it (the tree) was marked with 
lovely coUyrium'like bees that fell upon its beautiful flowers, just as a tilaka (mark) set 
near beelike stretches of collyrium in the midst of floral wreaths (put on by her on the 
head ) does enhance the charms of a young damsel.** 
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In the KunUfrsambhava also Kdlidisa ruverts to the same imagery of lilakfi (treC/ mark) 
and the blue bees. In the Matvikdgitimitra (in.5) the poet harps on (he same idea when 
he states that vernal beauty treats with contempt the efforts of women to enhance the 
chars of their faces, viz. the colour of ahktaka dye applied to their lips by women is 
surpassed by the brilliance of the red Asoka flower; the kurobaka flower, darkwhite and 
raddish, throws into the shade the visesaka and the (beauty due to the ) application of 
tilaka (mark) is esclipscd by the tiiaka (trees or flowers) to which collynum*like bees cling. 
In another place in the same drama, Kalidasa speaks of the face of the heroine turned 
away from the hero as one the Hhka mark (on which) was split up into segments by the 
knitting of her eyebrows. It should be rwted here that Malaviki who was only a maiden 
(and not a married woman) had a tihka of dark-red hue on her forehead between the 
eyebrows. In the Mrcchakntika (I) the sfUnnihara asserts that the ground which is rendered 
dark and variegated by dragging about an iron pan appears more attractive like a young 
woman who has deck^ herself with a visoseka. The SHuf^Stiwadha (111.63) speaks of divine 
V.lsudeva, the {tihka) ornament of the three worlds, adding to the charm of the capital 
as a vi^esaka does in the case of a young married woman {vadhiT). There are double- 
meaning epithets applicable both to Vdsudex'a and viiofoka which show that the tihka 
on the forehead was round in shape and glossy dark in hue. The Malsya Purfiiff^ In the 
talc of Satyavitn and S^vitri makes the former say to his bclov'ed "this sylvan spot 
possessing beautiful tilaka trees appears lovely like you who wear a beautiful tilaka mark." 

in the KOiiambari of Bdna there arc frequent references to the tilaka on the forehead 
of women. T6rApida asks his weeping queen, "why does your forehead not bear a tilaka 
mark made with the paste of gorocafU! (yellow orpiment)?" This shows that gowcatta was 
used for making the tilaka mark, while a little above the same passage shows that the 
cheeks were painted by ladies with figures made with saffron. On the birth of a prince 
to TArilpidA the women in the harem gave themselves up to dancing and singing to such 
an extent that their clothes were rent as under by the sharp tips of their arm ornaments 
when they violently collided with each other, but that they took care to have at least some 
portion of their tihkas remaining (and did not allow the tihka to be entirely rubbed off). 
In the gorgeous description of Tatra lekha who was presented to Candrlpida in the early 
morning on a certain day the poet statc.s that her broad forehead was adorned by a tifaka 
of sandal paste that located pale because it was stale (made the previous day). 

These literary references are enough to show that from at least the beginning of the 
Christian era married women as well as maidens applied a tihka (mark) on their forehead 
made with musk, saffron or even sandalwood paste. But these passages do not clearly 
indicate that the making of a tifaka mark on the forehead was an absolute necessity, a 
sine ifiia non in the case of all married women whose husbands were living. They rather 
lead one to infer that the tihka mark was intended only to set c^f the charms of young 
ladies. 

In the Vrddha’Harftasmrti (ch.XI) the aulhore expatiates at length upon the daily duties 
of wives. In verses 86-87 it is prescribed that a wife should get up before her husband 
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ir\ the iast watch o( the night, should perform kiuoi and brush her teeth, that she should 
have an auspicious bath and wear a white sdri, should sip water and apply white 
arddhvapmj<fr<f with (holy) clay or with sandalwood paste or musk or with saffron, if (one 
or the other bo) not available. The Stldrakamal^ra quotes from the Madanarattut a 
passage of the Skanda Purdrja in which occur the following verses: a woman who desires 
long life for her husband should never be without turmeric powder, Jcunbnjia (either 
saffron or red paste for applying to the forehead), red lead, collynum, bodice. tdrubiTla, 
auspicious ornaments (such as mongalastltra, nosering, etc ), applying perfumes to the 
hair, braiding the hair ornaments on the wrist arKi in the ear. These verses show that 
the S/ihidrt Pur(rtta required married women to apply saffron paste (to their forehead). 
It must, however, be said that there is hardly any passage that expressly makes the 
applying of a liittka obligatory. 

The same result is arrived at in another but an indirect way. In the Vrddfuf-HArftasmrii 
(XI.205-7) certain rules of conduct are laid down for widows that do not become satis 
on the death of their husbands. A widow should always give up the perfuming of her 
hair, t^mhrh, using unguents and flowers, ornaments, coloured clothes, taking food from 
plates of bell-metal, taking two meals a day, applying collynum to the eyes. In this long 
list no reference is made to the giving up tilaka, So it appears to follow that tikka was 
not an absolute necessity for women whose husbands were living; similarly in the Skanda 
Purdna {Kdiikliarfda, ch. 4, verses 75ff.) there are many verses forbidding a widow to braid 
her ha ir, to sleep on a cot to apply unguents to her body, to wear a bod icc, to wea r col ou red 
clothes, etc. But a direction not to apply ithka Is altogether wanting in that passage. 

The Matsya Purdtta, ch.260., gives a picturesque description of the image of Siva in 
the nrdluinariiwra form. It says, "the half representing Siva should have matted hair and 
the digit of the moon, while in the other representing Uma, stmanta (parting of hair) and 
fihka should be shown". The same chapter also describes the Unutmahesvara image and 
states that the goddess should be scaled on the left thigh of Siva and that she should 
be shown as resplendent with the tikka on the forehead. It is not unlikely that the 
necessity for a tilaka on the forehead of women arose by analogy form the practice of 
males applying a pui^dra mark to the forehead with ashes or sandalpastc. This last 
practice of applying ashes to the forehead, the head, shoulders, etc., with matttns is 
certainly old {vide History Oharmaiostro. \45l. IT.pp.672-75). 

The evidence of ancient paintings would have been very valuable in this connection. 
But extant pai nti ngs do not go as far back as the literary evidence carries the ma tier Even 
the AjantH paintings do not disclose that women had iitakas on their foreheads. It is not 
unlikely (hat in the course of centureis the f/lffkaon the foreheads in some of the paintings 
even if it existed in the beginning might have become faint or become altogether 
obliterated. 
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TAPTAMASA—DIVYA (Ordeal by Hot Coin) 

The Taptam^ which happens to be the most extensively practised ordeal in India 
is introduced far the first item by N2r. The Taptamil$a has been created by Brahmfl himself 
to test the auspicious and the inauspicious, he points out. He describes a short procedure 
of the ordeal. He has however not given any details regarding the charges for which 
it could be used or the rules regarding the eligibility of the person (i.e. his caste etc. 
undergoing the trial, or the rules regarding the .time and place of conducting the trial. 

According to KP, however, the TaptanWtsa must be administered to a Sodra. 

The Taptam^sa is often found grouped wilhTandula. Both the ordeals are introduced 
together by NAr. As we have seen above both the ordeals are recommended by Pit. for 
the disputes regarding thefts. 

As the newly introduced ordeals, the Tandula and Taptam<l$a were never considered 
to be on par with the original five ordeals. The Tandula and Taptamitsa can be ordeals 
alright since they declare the result immediately after the trial, but they are the inferior 
ordeals and. therefore. ru>l included in the list of the ordeal by Balance and others, points 
out Mit. 

Considered from the point of view of the seriousness of the charges valued according 
to the cost involved, the Tapiamasa happens to be an Inferior ordeal. 

PROCEDURE 

wArada 

The purified one should immediately take some ghee in a vessel of gold, silver, iron 
or clay and put it on the fire. A wc)[•decorated ring made of gold, silver, copper or iron, 
after having washed several times with water, should be put into it. When it goeg down 
round the whirls )of the boiling ghee) and is thus very terrifying to touch, he (i.c. the 
purified one, the Pridviv^ka) should consecrate (hat ghee with this mantra—“ Oh ghee! 
you arc the most pious nector In the sacrificial acts. Bum (his person in front of you if 
he is sinful (i.e. guilty), otherwise be as cold as Ice if he is pure. While examining the 
test, if his finger is found uninjured when touched, or if there are no boils on it, he is 
pure, otherwise not". 


BRHASPATi 

Having invoked the truth, ((he accused person) should take out, giving up fear, the 
heated piece from the well'heated ml and ghee by his thumb and fingers. 


pitAmaha 


Now, I shall tell the unfaulty (lubha) method of taking out the heated coin. A round 
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vessel of iron/ copper or day‘four Angulas deep and 16 Angulas wide (in diameter)— 
must be duly prepaivd. Itmuslbefilledin wiih20?alasof gheeandoil. A golden piece 
must be placed in it when it is properly heated. (The accused) person should take out 
the golden piece by his thumb and finger 

He who does not shake his forehand or docs not get any boil, or he whose finger 
does not blister happens to be pure according to Dharma. 

There is an optional method: 

The purified one should heat the ghec of cow's milk in a vessel made of gold, silver, 
copper, iron or clay. A well-cleansed ring made of gold, silver, copper or iron, washed 
once with water must be dropped in it. When the ghee is full of whirly ripples, when 
(it is so hot that) it could not be touched even by nails, it should be tested by a fresh 
leaf which may produce *churu' noise (if the ghee is properly heated). (The Pr^jvivAka) 
should then consecrate the ghee with this mantra. GhecI you are the most pious 
nectar in the sacriticial acts. Oh! Purifier! you bum the sinful one and be cold as icc if 
he is pure!" 

Having observed fast and taken bath, the accused person should then come there with 
wet clothes on. He should be asked to take out the ring dropped in the ghee. The 
examiners should then examine his fingers. If there are r>o boils, he is pure, otherwise, 
he is guilty. 


kAukApurAna 

The person who does not shake his forehand or he whose forehand docs not get red 
and remains free from the burning effects such as boils etc. is pure. 


KUMARfKAKHAmA 

Listen, now [ will tell henceforth the procedure of the Taptamto. (The PrJdvivSka) 
should get a vessel of copper, of the size of 16 Angulas duly prepared. It must be filled 
in with 20 Palas of ghee and oil. A piece of gold of one MAsa weight should be thrown 
in the liquid when it is properly heated. The mantra given in the fire ordeal should then 
be (written on a paper and) tied on the forehead of the person (to be tried). He may 
lift the heated coin by means of his thumb ar>d the Hnger. The person should undoubtedly 
be taken as pure if he is free from (the burning effect such as) boils. 

The important stages in the procedure of the TaptamAsa are thus, (i) performing the 
common riles, (ii) heating of tlw liquid, (iii) dropping the metal piece, (iv) taking it 
out by the accused person, (v) sigr>s of the success or failure of the trial. 


(i) Common rites — 

All the gerwral rites common to the other ordeals such as invoking the Dharma ending 
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upto the tying of the Sirahpatra mu5t be followed here before commencing the trial, the 
commentators point out. 

(ii) Healmg the Luiuid- 
(a) Vid Ve$sel used- 

Nar. has recommended any vessel made of gold, silver, iron or clay. He does not give 
the required size or the shape of the vessel. Br. is also silent on the point. Pit. is more 
specific in this respect. It must be a round vessel made of iron or clay This is a realistic 
recommendation, golden or silver vessel is not practically advisable for the purpose. 
According to Pit. quoted by Smrticintamani. it mu.st be a round carthern vessel of 4 
Angul US hcig ht and must be of the size of a rK>nnal pah {Kaiaha or Cal d ron). Th c stanzas 
possibly suggest the very shape of the vessel. It is pointed out in the next stanza that 
any other vessel can be used only if the Kataha type of vessel Is not available. The KaMha 
must be made of iron or clay. As per practices of the Uchalia tribe, we find that they 
use the earthem caldron which is specially prepared for the purpose by ordering to a 
potter, and the ordeal itself is kr\own as TehKadii (vide Appendix I). 


(b) Ut^uui usfd- 

According to NSr., ghee must bo heated In the recommended vessel. The variety of 
ghee is however not specified. Br. recommends the use of ^ec and oil. So docs pit., but 
he appears to suggest two options i.e. either it must be a mixture of ghee and oil or it 
should be pure ghee of cow's milk. 

llic commentators have worked on these two options. Pit. according to them suggests 
here two alternative methods of the trial. The two methods differ in following respects, 
(i) the liquid used, (ii) the piece dropped and (iii) the way in which the accus^ person 
Is asked to take it out. 

As regards to the liquid to be used, we find a group of writers suggesting a third 
alternative i.e. a mixture of ghee, oil and ^ee of cow's milk. This is however not 
acceptable according to the SC since the mixture of ghee and oil on one hand and ghee 
of cow's milk on the other arc two clear-cut altemabves of the option (Vikalpa) described 
In the Smrtis as we fii>d in the stock example of Vrihi and Yava which are quite 
independent (nirapeksa) of each other. Reconciliation between the two alternatives 
therefore cannot be advised. The two options thus available arc (i) a mixture of ghee 
and oil and (ii) ghee of cow's milk. 

In the days of Albcruni we find that a mixture of ghee and oil was used (vide Chapter 
VII) but the digests rourtd about 15th century are four>d discouraging this option. Pit. 
quoted by Smrtidntimani points out that ^ liquid used must be pure. The oil is 
considered to be pure if it, visibly erunjgh, is not very greasy or very thick, the ghee 
is considered to be pure if it is thick and does not flow down in throat like the stream 
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(of water). Pure ghee doe$ not dry or parch the lipS/ palate and the throat. 

Summarizing the procedure of lheTaptamA$a ordeal. PratAparudradeva recommends 
the use of oil or ghcc. During the Maratha p>criod wc find that pure ghee or oil was used 
for the purpose, however a mixture of the two also appears to be in vogue. From the 
accounts of the practices of various tribes in India we find that in most of the cases pure 
ghee or oil was used. 

The oil or ghee used must be properly heated. The ring dropped must go down round 
the whirls of the boiling liquid points out N4r. Br says that the ghee or oil must be well 
heated. According to Pit. the liquid must be so heated that there should be ripples and 
bubbles and that it could not be louched even by nails. A fresh leaf must be dropped 
into it which may produce 'churu' sound if the liquid is properly heated. It is lo be noted 
that the method of testing the heated liquid by dropping a leaf into it described in the 
Smrris is referred toby Alberuni also. The method was also practised during the Maratha 
period. 

Pit. quoted by Smrticint4mani gives us the signs by which we can know w'hcther 
the liquid used—oil or ^>cc—is properly healed or not. In the case of oil. there is a foam 
on the surface which indicates that the oil is properiy heated, while in the case of pure 
ghcc, reverse is the case i.e. the foam on the surface of ghee disappears when it is heates.!. 

According to Pit. the piece is to be drt^ped when the oil is set on the fire and should 
be allowed to be heated alongwith it'till the liquid boils properly. According to the 
starxzas quoted by Smrttdntamani, the liquid must firstly be heated to the boiling point 
and the piece is dropped only after the heated liquid is removed on the ground. 


(i/f) {a) Dropping the metai piece — 

The piece to be dropped must be of a M4$a weight. The SC points out that it must 
obviously be the golden MSsa (SuvaroamSsa) which is equal to 1/16th Karsa (or 5 
Krsnalas) and not the Silver M4sa (Rajatamflsa) which is equal to 2 Krsn^l^s only which 
is too small to hold. The MSsa here therefore must be Suvarnam4sa or T4mram.1sa. VP 
also arrives at similar conc!usi<m. According to VP the piece lo be dropped must be a 
limp of gold or copper. 

As an option to this limp of gold or copper, the writers Hm'c also recommended the 
use of a ring which may be made of gold, silver, copper or iron. We have already referred 
to the two options regarding the use of liquid. When the liquid used is the mixture of 
ghee and oil, the piece to be dn^ped must be in a lump form, but w*hen it is pure ghee 
of cow's milk it ^ould only be ^e ring, the writers point out. 

Alberuni's account strictly confirms the Dh. details. A piece of gold was accordingly 
dropped into the boiling mixture. During Bio Maratha period, they used to drop an iron' 
piece known as RavS and the ordeal was known as the Ra\’4divya. In most of the tribes, 
however, we find that no metal piece is used at all. Instead of that, the accused person 
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15 asked lo dip his fingers in the boiling oU. tn some tribes, however, we find following 
vanations>The Koravans use a four>anna piece. The Ucalias drop a stone. TheTailangana 
Pariyan bride is asked to pidc out hot cakes from the boiling oil to prove her chastity. 

(b) Mertfrfls to be used — 

The Pr^dviv^ka should invoke the boiling ghee with the mantra 
Tarampavitramamrtam' etc. He should invoke the fire with the mantra 
TvamagnevedAkatvarah' etc. While the accused person should invoke with the mantra 
Tvamagne SarvabhOt^n^m.' The SC points out that fire used here must be ordinary fire 
(Laukikab Agnih)> 

(ivi Taking out the Metal piece— 

When a mixture of ghee and otX is used ar>d the piece dropped is in the lump form, 
the accused person should take it out by his 'thumb and the finger' which according to 
the SC should mean the thumb and two n^ghbouring fingers known as Tarjani and 
Madhyama. 

When it is pure ghee of cow's milk and the piece dropped is a ring, the accused person 
should take it out by his forefinger oo\y. This is clear from the fact that in this variety 
the judges are asked to examine only the forennger of the accused person. Mit. points 
out. 

The word 'Uddharct* according to VN suggests that the accused person should take 
out the piece from the boiling liquid (and hold it on). He should not throw it out. 

(v) Signs of the success or failure of ttte trials 

The accused person is supposed to have undergone the ordeal successfully, (i) if he 
docs not shake his hand (ii) if there are no boils, (iii) if the part of the hand dipped docs 
not get red or (iv) when the forefinger used is not blistered. In all other cases, the person 
is declared guilty. 

Jayapatra must be offered to the person who is acquitted, while the accused must be 
punished. 

We have seen that the Taptama&a as introduced by Nar. happens to be an ordinary 
or a second-rate ordeal, but by 11th century, we find that it is getting prominence. It is 
considered as one of the very powerful ordeals. II is becoming more and more popular. 
This is evidenced through the later Dh. works as well as through the contemporary 
historical references. 

(i) Apastamba has asked the king to consider thoughtfully the cases in doubt 
either by inference or by an ordeal. (Sandche lingalo daiveneti vicitya. II. 29.6). 
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Explaining the Sutra« Haradatta (11th to 13th century) explains the word 
Dai vena as Taptami^^ina which means that the Taptama$a must be a leading 
ordeal in the days of the commentator 

(ii) Sobodhini (1360'!390) a commentary on the Mit. describes Tap tamil^ as a very 
sharp and hence a very powerful ordeal. 

(iii) Dalapatiraja (1490*1570) the author of Nrsimhaprasada describes TaptamSs^ as 
the famous or the most established ordeal (Prasiddhah) 

Thus the prominence attained by the TaptanOsa during the course of time is clearly 
reflected in these works. The Taptam^sa was a powerful ordeal. There was growing 
demand for this ordeal. 

Alberunl has described the ordeals in their succeeding higher order. The Taptamasa 
according to him is the second highest, first being the Agni. But during the Maratha 
period this ordeal has succeeded the ordeal of red hot iron ball (i.c. the Agni divya.) In 
Maharashtra, this ordeal is known as RavAdivya or the MahJdivya. 'The Kavadivya was 

in practice for about a period of 500 years from 13th to 18th century..the Agni divya 

or the fire ordeal was not so common or popular as the Ravi divya’—observes Dr. V.T. 
Cune. 

The customs of the various tribes of India also show that the Taptamisa was the most 
widely practised and the most dominating ordeal amongst all the ordeals. 


Tandula«Divya (The Rice Ordeal) 

TTic nine ordeals discussed in the Dh. works are generally divided into two groups 
i.e. Dhat^dlni (Tbe Balance and others) and Ta(>dul(ldlni (The tandula and others). 
Obviously we find that the Balance and others represent the original five ordeals, while 
Tanduia etc. arc the later additiems. The Tandula thus comes first in the second list of 
the ordeals. These ordeals are used for minor charges. 

According to Pit., the Dhata etc. are used in the cases of Avastambha, while Taiidula 
and Ko^ are utilised in the cases of Sank^. At another place, Pit. points out that Tandula 
should be used only in the cases of theft, and not in any other case. Explaining this. 5C. 
VP point out that, this need not be taken literally. In fact, Tandula is to b« used In general 
In all the cases relating with money and not only in case of theft as it Is mention^ here. 
This can be concluded from the remarks of KAt. according to which all the ordeals, in 
general, could be used in the cases like the resumption of gift. So, the real case to which 
the Tandula Is restricted is that of adultery. This explanation given by the digests is really 
intended for removing apparent contradiction between various Smrb texts and making 
them consistent. We get instances of this ordeal recorded in inscriptions. The trials took 
place in 1241 and 1275 A.D. In the first, payment of some money ivas in question and 
the second was a boundary case. These instances thus support the explanation given by 
the commentators and the digest writers. It will, however, be seen that the Tandula was 
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particularly meant fur theca.ses of theft. According to Pit. however, the Tancjula is meant 
for theft in general while for mirtor thefts, the Taptam^sa is recommended. As per tribal 
informatiort available, the Tandula ordeal is particularly found used for the cases of theft. 

According to K^t. the Tandula should not be used for the person suffering from the 
diseases of mouth, and the person who has taken a vow i.e. the vow of not eating rice, 
as it is explained by Vyavah^racint4manu 

No special rules regarding the time and place of administering the Tandula ordeal 
arc mentioned. The ordeal was thus available in all the seasons. According to SC, the 
procedure of the Tandula ordeal continues for two days. From the procedure of the ordeal 
described in the Smrti^' the digests conclude that the Tandula ordeal must be performed 
In the temple of Sun. 

PROCEDURE 

Mrada 

I will now tell the procedure recommended for eating rice. The rice should be given 
in cases of theft and none else, it has been decided so. Having purified himself, (the 
worshipper of God sun) should make white (l.e. unhusk) the grains of SAli rice and of 
no other com. He should imitutrsc them in the water in which the Cod is bathed, and 
should keep them in an earthen pot before Cod Sun for the night. Having divided the 
grains in three parts, the wor^ipper of Ihe Cod should personally give them in early 
morning, when it is (almost) night, to Ihe accused person who has taken bath and 
observed fast and U facing east, after Informing him of his duHes in this test of the truth 
and the untruth and should ask him to cat and spit on an A^vatlha or a Bhtirja leaf, if 
the former Is not available. If blood is traced or the teeth found decaying or limbs 
trembling, he is declared guilty. 


Bfiinspoti 

Having observed fast, the purified one should eat the grains of rice in a temple of 
Sun. He Is pure if he ejects white saliva, but if it is mixed with blood he is guilty. 


After eating the grains of rice that arc immersed in the water In which the deity is 
bathed, if the person ejects pure saliva, he is pure, otherwise guilty. 


Pitamahn 

Crains of Sali and not of any other com. must be unhusked. The pure orw (the 
Prldvivaka) should keep these grains of rice before (the image of) god Sun, immersed 
in the water of the bath of Sun for the whole night. He should then perform on that night 
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<ill the general rites (of the ordeal) such as invoking Dharma, according to the reconunended 
procedure. 

[n the morning, (the Pr«1dvjvika) should give the rice^grains in throe parts to the 
accused person who has taken bath and observed fast and is facing oast. Having made 
him eat the grains, he should be asked to spit on a Pipal or a BhOrja leaf if the former 
is not available. If the grains arc not chewed properly or arc found mixed with blood 
or if his saliva is not pure, he should be considered as guilty. 


KAUMARIKAKHANOA 

According to Kkh the Tandula should be addressed by Ihe following mantra. "Oh 
Tandulal you are given (for eating) by the knowers of Dharma for testing (the truth) of 
the human beings. You are praised for Truthfulness. De worthy of protecting Ihis person 
according to Dharma". 

We thus find following points important in the procedure of the Tandula divya. 

(i) (a) the grain of rice to be used, (b) immersing them on the previous day. (ii) 
Preliminaries to be observed, (iii) The trial, (iv) Signs of the succes.s or failure of the trial. 

(ii (fii Vi£ grains of rice to be used r 

It has been pointed out by every writer that only the grains of iSli should be used 
in the trial. The grains are first to be made white i.c. they are to be unhusked. This is 
essential because it will help in detecting even the slightest stain of blood, if it is there. 

The grains of rice arc put before god Sun during Ihe night. Obviously, it is the image 
of god Sun. Br. says that it must be the temple of god Sun. Later digests clearly point 
out that the ordeal must be conducted in Sun's temple. 

(b) The grains of rice are to be immersed in the water in which the god Sun is bathed. 
Obviously, wc find here a clear influence of Ihe Ko^ ordeal in which the accused person 
is requir^ to drink three handfuls of the water of Ihe bath of the deity. 

In fact, the Tandula appears lobe a modification of the Ko<a ordeal. Both, the Tandula 
and Ko^, arc recommended in the cases of suspiciori. Chronologically, the Tandula comes 
to be recognised next after the Ko^.The is physically a very mid trial. It Is, therefore, 

possible that the Tandula might have been developed out of Ihe r^ecessity of intensifying 
its effects.The grains of rice appear lo be particularly selected for the purpose. Firstly, it 
would help in maintaining the divinalory significarKe of the trial on which the Ko^ 
ordeal itself is based, as the grains of rice are always used in worshipping gods and have 
a special significance in the Indian ritualism. They, thus, have a spedal religious sanctity. 
Secondly, the chewing of the hard grains of rice would be at least able to cut the gums 
i.c. would cause some physical hardship—and would dius intensify the the trial part of 
the ordeal. It must, however, be cd>serv^ that it would not be a difficult ordeal. It would 
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work psychologically more than being physically injurious. 

D. C Sircar gives following details regarding Ihe Tandula ordeal. The information is 
collected from the Asiatic Researches. 

The rice ordeal is generally applied lo persons suspected of theft. Some dry rice is 
weighed with SAligrSma or some mantras are recited over it and the suspected persons 
are severally asked to chew a quantity of it. As soon as it is done, they are ordered to 
throw it on the pipal tree or on some BhOqapatra. 

The man from whose mouth rice comes dry of stained with blood is pronounced 
guilty and rest innocent.’ 

If we compare the details given here with those available in the Dr. works, we find 
that (i) the earlier writers Have not said anything regarding the quantity of rice that is 
used for the ordeal. Only Sukranti makes a reference to it. according to which rice^grains 
of one Karsa weight (— 16 Mi$as) are used for the purpose. As per details given by Mr. 
Sircar, the rice is weighed against SJligrima and that much quantity is taken for the 
purpose, (ii) The procedure of immersing the rise in water of the bath of god Sun for 
the night is dropj^. Instead, we find that Ihe rice is consecrated and weighed against 
daligrama. The divine intervention, the essential part of the trial is thu.s secured by a less 
elaborate and direct method. It has another advantage also. According to the Dh. 
description, the accused person chews wet rice which Is in fact rendered soft by keeping 
it under water for the night. As per details givenby Mr. Sircars the accused person chewed 
dry rice, which could be really testing. 


Hi) Prelimmaries to he observed 

According to NSr. wc find that the preliminaries in the temple are preformed by the 
worshipper of the God. Explairung the procedure of the Tandula ordeal, the Mit points 
out that all the verbs used here are Ihe causal forms. It therefore, means that the 
Pr^dvivSka gets those various things done from the accused person. The DT observes 
that the causal forms also indicate that all the preliminary rites common to the other 
ordeals such as invoking Dharma etc. should be conduct^ here. 

(Hi) The trial 

The trial part of the ordeal is the simplest possible one. The accused person should 
chew the given rice. According to the Dh. rules, the quantity of the grain should be 
chewed in three parts. According to the method described by D.C. Sircar, the accused 
person chewed the grains severally. 


(iv) Signs of the success or tlte failure of ihe trial 

The person is considered to bo guilty if— (a) there Is blood in the teeth, (b) if the jaw 
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or palate is injured or bleeding, (c) if the grains arc not chewed property, (d) if any of 
(he limbs is found trembling. 

We have already observed that (he method operated psydtologically more than being 
physically injurious. The signs mentioned in (c) and (d) above dearly show the 
psychological effects. 

It must be pointed out that the signs that determine the success or the failure of the 
trial are made consistent with the kind of gram that (he person is required to chew; for, 
it is just possible that the bard particles of rice chewed under psychological tension may 
bruise and cut the gums causing them bleed. In a similar Anglo-Saxon ordeal, wc find 
that the accused person is required to eat bread and cheese consecrated. If the person 
swallows it, he is innocent. In ca.se of guilt he would feel 'dry-moutbed and chocking 
with (error (o get it down'. 

Mr. A.E. Crawley, classifies the Indian Rice ordeal under the ordeals which depend 
on the influencing of the masticatory process. "Arwient and modem India and Medieval 
Europe employed a lest which depci^s on the influencing of the maslicatory process. 
In the rice ordeal, the Hindu look into his mouth some grains of rice and cfcctcd them 
on a pipal leaf. U the grains were dry, his guilt was established. It they were moistened 
with saliva he is innocent. Previously, the rice was consecrated or charmed. The same 
ordeal is employed in Indonesia**, he points out. The rice ordeal is a popular ordeal. It 
is often-times found resorted to by the Indian people. 
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Vijflane^vara and the Predcceasors 

The Milt1k$afA Vijnanc^/ira occupies a peculiar posihon in the legal litvratun: of 
India. Under the decisioa^ of British Courts in India, the Mitak^ara is of paramount 
authority in matters of Hindu law in the whole of India, except in Bengal where the 
is supreme. The MitAk$nnl holds a position similar to that of the Malulbhdfiy/i 
of Patahjali in Grammar or the A^yepmfcrl^a of Mammata in Poetics. It embodies in itself 
the results of centuries of (cgal speculation that preceded it and becomes in its turn a 
source of further exegesis and impro\*emenls. It is therefore interesting to see who the 
predecessors of Vijhanc!>vara were to find out. what views were either originated or 
elaborated by them and to estimate the debt of VijiWtnc^vara to his predecessors. In the 
following paper, no account is taken of the Sarrfi writers that preceded Vi)j>a nett vara. 
Attention is centred only upon six writers who are named by thcAirf/fjbartf and who wrote 
cither commentaries or nibandhas cm the DfMniM^sIra. li^osc six writers arc Asa hay a, 
ViivarQpa, Bharuci, Mcdhatithi, Srikara, and Dharettvara. In the following M. and V. 
respectively stand for the Mititk^rd and Vi|hanc3tvara. 

Asaliifya 

The M., in explaining the verse of YajAavalkya 01* 124) that unmarried sisters arc 
entiled to have their marriages celebrated by their brothers who arc to give a fourth share 
to them, says that the explanation of Asahaya and Medhatithi of the words 'fourth share' 
stands to reason (vi 2 ., that the sister gets a fourth of what her brother of the same class 
as herself gets) and not that of Bharud. The only work so far known as Asayaya's is 
his commentary on the NArathsm^ii which was revised by Kalyanabhalta. Dr. Jolly's 
edition of the Ndrodasturti (P.I.Scries) contains a portion (viz. up to the middle of the 
5th chapter) of the revised \*ersion of Asahaya's What liberties Kalyanabhalta 

took with the of Asahaya on Narada cannot be ascertained definitely. But he seems 
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to have taken great liberties. On p.9. verse 15 (of N^ada) rSjd satpurusah, etc. the 
comment is Manu — NUrada — VisvanlpOtKwkam. If the V'i^arCy>a mentioned here be identical 
with the commentator of Y^lfiavalkya (as is very probable). AsahSya could not have 
regarded him as of almost the same authority as Manu. Therefore the reference to 
Vi^vanlpa must be due to Kalysnabhatta. the name of Kalydnabhalta is frequently cited 
in the commentary itself (vide pp. 81.86.89). The M. does not most likely refer to the 
of Asahfya on N&ada. but rather to Asahaya's tikd on Manu. since the M quotes 
Manu.. fX. 118 which contains a rule similar to lhat of Y^Aavalkya. From a passage of 
the Sarasvativi lasa (pa ra. 33 of Foul ke's edi bon) it foliolhat Asah jya wrote a commentory 
on the Manusmrti This conclusion receives support from the fact that the VniMaratnokara 
quotes the explanation of Asahya on Manu.. IX. 182 {Mirainiim ekajdfdnAin). The Haralala 
of Anuruddha (who was the gur of BalUla Sena of Bengal about AD 1168 tell us us that 
AsahSya composed a t>fta$ya on the DfmrnHisiHra of Gautama. 

Thus it is almost certain that Asah^ya wrote 6ft4^yi7s on the Cautmuidluinuasiltra, the 
Manusmrti and the Ndradasmfit. His commentaries on the first two have not yet been 
traced. It is an irony of fate that the very name of such an important and ancinet 
commentator should have been forgotten by laic writers. The BilambhatH in explaining 
the passage from the M. about Asah4ya explains 'Asah4ya' as an adjective of MedhAtithi 
meaning independent'. 

Dr. Jolly {Tagor Lrw Lecturcfi, p3) thought that AsahAya was earlier thar> MedhAlithi 
mainly on the ground that both V. and the StmsMfrvifdsa place him be font MedhAlithi 
whenever authorities on topics of Vi^vafidra arc cites. It had escaped the notice of Dr. 
Jolly that MedhAlithi in his comment on Manu. 8.135 (the verse adariayitvd latraiva) 
mentions AsahAya by name. The SansvatMIdsa in one place mentions AsahSya after V. 
(para. 195), though Iwforc Medhatithi. It will be soon that Medhatithi flourished about 
AD 900 or a little later. Medhatithi docs not name Visvarupa, though he cites Asa h Ay a 
by name. Hence AsahAya is older than even Vi^vanlpa and is certainly not later than 
about AD 800. 

The views of Asahflya are not so freely quoted by any writer as by the Sarasvalivildsa. 
This shows that in the sixteenth century Asahaya's worM were available. Wc saw above 
that V. agreed with Asah^a's view about the fourth share to be given to the unmarried 
sister. Some of the other views attributed to Asahiya may be collected here. The 
SarasvativUiba tells us lhat the definition of dtfym given by V. was identical with AsahAya's. 
AsahAya explained the dictum of U^nas lhat fields were impartible by taking it to refer 
to the son of a brAhmana a ksatriya wife, such a son does not participate in land 
gifted to a brAhmana. V. on Ydj., 11.119) follows thisexplarution. AsahAya seems to have 
held that as regards successiem tot he sulka of a woman even step-brothers should be 
given something, though the major portion would go to the full brothers. According to 
AsahAya the wealth of a childless brAhmana went to the teacher, then to the teacher's 
son, and then to the teacher's widow and then to the pupil, to the pupil's Son, to the 
pupil's widow and then to the fellow-student. The VivMaratndkara (p. 578) quotes the 
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Praksia as re/erring to the views of A&ahiya and McdhiStithi on the verse of Manu (lx. 198) 
that the special rule of Manu applies to all the $tTidhana belonging to a k$atriya woman 
who has a brihmana co-wife. The M. (on Ydj., TI.145) give a smimilar rule. 

(After the foregoing was written, the portion of Visvan^'s commentary on the 
prOyakilta section (recently published) was received. On Yaj.. 111.263-64 Vi^arPpa mentions 
Asah^ya by name and cites the latter's explanation of a Siltra of Gautama (22.13). This 
shows that Asah^ya commented on the CdutaniadharniasiTIra and flourished before 
Viivanlpa, i.c. before AD 8001. 

Vi^arOpa 

The commentary of ViivarCpa called Bdlakridd on Y^Aavalkya has been published at 
Trivandrum by Pandit CanapatiiUstri. M. states in the intmuductory verse that the work 
of Ysjhavalkya was cxpand<^ by the voluminous (or ample, vikaia) words of S^tivarfpa. 
In commentiong on Ydf., 1.61 M. tell us that Vi^ari^a understood the words 
yugtnasu sainvi^t (in Yif.. 1.79) as laying down a itiyama. while M. takes it to be a 
parisamkJiyd. in Viivad^a's commonUry this discussion occurs on ver^ 80 {evam gaccitAn), 
where Vi^vai^a quotes Manu. (111.45) and Coutama, 5.1 (ffitv uptyat), cites the views of 
some (kecil} that Guatama's dictum is a ftarhankltyd and then give his own emphatic 
opinion that Gautama's words must bo explained as containing a niyama. M. on Yilj. 
(111.24) informs us that \^ivartf>a. Medh4tithi and Dhareivara looked upon certain texts 
of Rsyairnga and others on iiauca as in conflict with approved Smrhs and deiscarded 
them. 

The printed commentary of Vijlvari^ on the vyavaitAm section is very meagre and 
hardly merits the epithet 'voluminous' applied to it by M.. which is several times larger 
than NHivar^a's discourse on the san>e section. But the comment of Vi^varCpa on the 
deenf portion is truly voluminous as compared with M. on the same section. The style 
of Vl^arC^a is simple and forcible and resembles that of Sankara. He quotes profusely 
from the Vedic Samhilds, mentior^ theCarakas and Vajasaneyins on Ydj., 132 and often 
supports his position by quotatiorxs from the (e.g., on Yaj., 11.206). from the 

BrAhmettuis (e.g. Satapatha, 1.83.6 on YAj. 1.53) and from the (Jpan/sads (e.g.. on 11.117 he 
quotes the well-known Oiandogya passage about the ordeal for theft and on 1.50 the 
ClUJndogya passage 11.23.10 about the three braiKhcs of Dlmrma). He very frequently 
quotes the CfhyastJtra of Paraskara and less frequently that of Bh4radvaja and of A^aliyana. 
He cites a host of writers on Ditantiaiostra. It is r>oteworthy that though he quotes scores 
of Stffras from the DharnmtHros of Apastamba, Baudhdyana, Guatama, Vasistha, Sankha. 
and Harita, he does not quote Vi$iiu anywhere in the section on acara and vyavahara. 
As Vi^varOpa's is perhaps the earliest extant commentary on a Dharmaiistra work, it is 
of capital importance in checking the text of the ancient DharmasQtras. Most of the 
quotations attributed toSvayambhilare found in the extant Memcsmfrl but the quotations 
ascribed to Bhrgu are not so found. It is remarkable that most of the quotations from 
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Brhaspati {even on such topics as repayment of debts^ sureties, the right of sOdra'pufra) 
are in prose, only a few being in verse (e.g., a verse about ordeab on Yitj., 11.117, a verse 
about the method of partition on Yij., If. 153). It appears that Visvarupa had before him 
not only the prose work of the BaHwspatya Artlm^tra but also the versified Snjrff of 
Brhaspati and that he looked upon both as the compositions of the same author and made 
no distinction between them. He quotes (on Yij.. 1328) a verse from Vi^lgksa. Well- 
known writer on politics frequently quoted even by Kautilya. On YAj., 1307 ViivarC^a 
refers to the Arlhnidstra of U^nas along with that of Brhaspati, Kautilya. the famous 
author of the ArtimiAstra, is nowhere quoted by name. The learned editor of Vi^varx^a's 
work (in the Trivandrum Series) Thinks (Irttro.. p.v.) that Vi^ar^^ took Brahaspati and 
Vi^l^sa as<lr^ writers long anterior and therefore well-kr^own to YajAavalkya and u.^cd 
their dicta to supplement and support Yfljfiavalkya, while he omits Kautilya*s name 
because he thought Kautilya to be posterior to Yiljhavalkya. 

This argument is most fallacious from several points of view. In the first place this 
argument is wrong because Visvarupa quotes verses from Narada and K^t)’dyana to 
supplement Y^ji^ava]kya. No one can in these days regard the Srnrifs of NXrada and 
Kiltyiyana as anterior to that of Y<f|havalkya, nor is there anything to show that Visvarupa 
reagarded them as anterior. Further it Is possible that Kautilya's work was not available 
to Vi^vnnlpa. Moreover as Kautilya himself looked upon Brhaspati and N^^laksa as 
ancient authorities, Vi^vanJpa might have naturally quoted from them rather than from 
Kautilya That Kautilya flourished several centuries before Viivart^a follows from the 
express references contained in the works of Kimandaka, Dandin and Bana. Therefore 
even granting that Kautilya was later than Yajhavalkya it is extremely doubtful whether 
Vi^varOpa was in possession of the exact chronological position of the two writers. 
Chronology has never been a strong point with any Indian commentator. Besides the very 
foundation of the whole argument is shaky as it is based upon premises that are not 
accepted by many Sanskrit scholars, who place Kautilya long Iwforc Ylljhavalkya. It 
appears, howevers, that Vi^vanlpa impliedly refers to Kaufitya's work in several places. 
For example, on Ydj., 1.307 he speaks of ministers tesled by the four allurements (ufiad/uf) 
of ditarrtia. artJia, kdma and bfutya. This is an echo of Kautilya (1. chap. 10). On Ydj., 1344 
Vi^arOpa refers to the v lews of some about ma rchi ng incase of calam i tics of nei ghbou ring 
chiefs, which agree with those of Kautilya. In the comment of Yaj., 1341 Vi4varC^a speaks 
of the manifold aspects of the work of a mirustcr, some words of which agree very closely 
with Kautilya. 

There is a slight dlscrepancey in the number of verses commented upon by Vi^ari^a 
and V. for example, on 1.194 Vi^varl^ remarks tha t some read the verse m f Aydfoi rdamn toydn i 
after it, but that It is redundant. M. comments on this verse. Visvarupa comments on a 
verse dgameiM visudhnta bttogo ydti pnmdiialAm after Ydj., 1138. which is passed over by 
the MilakMra. This verse is found in the NAmdasmrii and is a.scribed to him by the 
V}fava};Amntai/i7ktM and other digests. Then* are many various readings sown broadcast 
over the whole work (vide com. on Ytf/., I.l, 2, 5l,h3,155; 11.119, 179 etc.) Some of these 
various readings are important. Visvarupa reads pilA ttiAlAnraho bhrAtA{in YrT/., 1.63). while 
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he nobces the reading pihSntpitd ahit. that is adopted by M. He reads aswttam lokavidvistam 

(in Vif/., 1.155) and nobces a reading asiHintom, while M. reads asvar^yam loka. In several 

places visvarx^ suggests several meanings of the same verses and phrases (e.g., 1.265; 

11.41, 47, 160,173). Some of these quotations may be examined here. 

(1) The Ddyabhdga (p. 145 of the edition of 1829) says that the verse of Y(fj. (11. 149 
aprajastridtuinam) refers, according to Viiva. to stridltano acquired at the time of mar¬ 
riage. The words of Msva, on the verse {brdlmiddiviafiacalu9fayc yat stridhattam) appear 
to convey the same view, though not quite dearly. 

(2) The Ddyitbhl^ says (p. 188) that Vtivfi. regarded as exclusive property what was ac¬ 

quired by a man without employing paternal wealth just like dowry at a marriage. 
VI^va, gives the same rule on Ydj., 11.122; but it is to bo noted that the last few words in 
the which are meant to be a direct quotation from Visva. are not found in 

the printed text. 

(3) The Ddyabhaga says (p. 148) that Viltvar^'s view that the stridUmia of a childless 
woman given to her by her parents married in any of the eight forms from Brdhma to 
Paiidcfi goes to the brother should be accepted. ViivarJpa (on Ydj., 11.148) says that 
ilndhatui given by a woman's father and other relatiorxs, Sulka and AtiVddluyA are taken 
by her brothers if she dies childless and makes no reference to any particular form of 
marriage. It is for this that the Viramitrodaya (p. 704) says that Vi^varUpa and 
JimUtavahana held the view that what a woman oblair>od from her parents when a 
maiden goes to her brother 

(4) The Odytibitngd (p. 284) says that Vi^*ar(^a. Jitendriya, Bht^aduva and Govindaraja 
assigned a place as an heir to the daughter's son after the daughter. Vi^arC^a is com¬ 
menting upon Yifj., 11.138 that the illegitimate son of a ^ra takes the whole estate in 
the absence of a legitimate son and daughter's and son uses this verse as indicating 
that among the three higher castes the daughter's son inherits. 

(5) The informs U5(p. 296) that V^^arC^ and Srikara placed the half-brother 

after the full brother and before the brother's son. 

(6) The VyaiHihUntulirka of fumatavabana (p. 319) says that Vi^ar^a's explanation that 
ven one person approved of by both sides is a proper witness should be accepted. 
ViSvarOpa propounds this view on Ydj., 11.74. 

(7) The VynvalidrmdIrhS (p. 334) says that according to Vi^ar^a if the witnesses of a 
party depose to more or less than what the party asserts in his plaint, then, as the 
sages declare, it amounts lo no proof. Visvarupa holds this view and cites an ancient 
text to that effect on Ydj., 11.81. The Vyavafutrataliva of Raguhunandana says that 
Vi^arOpa does not require that the single witness must be dharmnuid. As a matter of 
fact that word, though occurring inYdj.. 11.74, is passed over by Vi^va. 

(8) The Vyavcihannatrkd (p. 346) says that the purport of Ydj., 11.24 (pitiyoto bruxfato) ac¬ 
cord i ng to Vif^va. is si mply to censu re a man's acq u iescence in or ind i f ferent to (respass 
on his own land) and diat the period of twenty years is menboned in the verse for 
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prec] uding the po$sibiiiky of challenging a document (of sale, etc.) a fter twen t> years. 
The first of these positions is contairxed in the printed ^$var^a but not the second. It 
is noteworthy that M. on the same verse iniroducts (he same two positions w'ith the 
words nxulc^m and disapproves of them, )iist as Jimutavahana docs. 

(9) The SmTticandrxkA (Gharpuie's edi Hon, ft. p. 294) says tha t according to the ^at\^ra\utkara 
a widow could succeed to her husband's wealth if she submitted to myoga. that the 
same was the opinion of Dhcire^ara and that Vi^an^a has well refuted the view of 
DhAre.^ara. In the printedVi^anlpa there is no discussion on this point. But from the 
fact that Vi^arOpa takes the w'ordspe/rii in Vif;., U. 139 to mean a widow pregnant at 
the time of her hasband's death and that Vlivait^ forbids ni^oga to brAhmana women, 
it may be said that he disapproved of the views similar to those of Dhdre^ara. 

(10) The Smrticandr'tkS (II, p. 300) says that the Sangra)tdkAra placed the father's mother as 
an heir after the mother and before the father, that the views of Son grahnkflra pro¬ 
ceeded on the same arguments as those advanced by Dh4re$vara and that Vi^ari^a 
and others have refuted those arguments. Vi^ar^M places the father after the mother. 
But there is hardly any argument in the printed text, which docs mention the verse of 
Mcinu., IX.217 about the piMmafif and which U rather corrupt. 

(11) The SmfVicondrikA (II, p.266) says that according to Vi^'arOpa a special share to the 
eldest son on partition is not given, now as it is opposed to the usage of Ma$, just as 
nobody offers a big bull ora gitat to a learned guest in spile of the ancient texts laying 
down the offering of a big bull. etc. The opinion here ascribed to Vi^art^a cannot be 
found in one place in the printed text but the following points may be considered. 
VifivarC^a on Ydj,. 11.121 distirKtIy states that ttddlUira (as laid down in Moxun, IX. 112) 
can only take place with the conscnl of all the brothers. On y<f/., 1.155 he cites the 
views of some that the word /ab7*t'idrrsf(?in Ydj. implies cow-killing, which is abhorred 
by all people. He does not approve of this as he says on that interpretation the vidhi 
about^ttf<ffu7 would be purposeless. On pp. 25*26 on the printed text he discusses the 
question of goiKidUa prescribed by the Vedic and Smrti texts (such as Marm., ni.3) in 
relation to sistacara. But this opinion seems lobe the opposite of what is ascribed to 
him by the samrticoftdrihl. It is not unlikely that the latter work misunderstands him. 

(12) The Horaiahl (p. 123) says that Vi^art^ exp1air>ed the word afriwr$osya in M<trn4., 
V.70 as meaning a child that has not completed its Lhird year and that explanation is 
in conflict with the world jdfodniitiKya, On Y(Tj.. III-l. Vi^'art^a does quote Mamn, V.70 
and explains illrrurrsasya in the way the Haralata points out. The same work (p. 174) 
declares on the authority of Vi^*ar0pa, Govindaraja and the Kamadhenu a certain 
verse as apocryphal. 

(13) The VyxwluJromatrko (p. 308) says that Viii'an^a explained the verse of Ydj. (11.17) as 
applying to a gift and the like But the printed Vi^arf^ contains no reference to 'gift* 
in the comment on this verse and seems to take (he word pxTn>ovikim as meaning the 
plaintiff. 
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(14) The Swtrioiruirtk/S s^y& (U» p. 122) (ha( d certain verse prescribing gradually rising 
fines for the firs t, fiecorid and subsequent stages of a lawsuit i s establ ished by Vi^art^ 
to be unauthoritalive. This t<^ic cannot be traced in the printed text. 

(15) The D/tyabhdga tells us (p. 350) that Vi^'ani^a declared that if a co-parcencr concealed 

some joint property and it was afterwards discovered, he was not guilty as a thief. A 
corresponding remark could not bo traced in the printed Vi^ari^a. It is to bo noted 
that M. on Ydj., 11.126 holds a contrary view. 

Utcr writers frequently quote the views of Vi^*arf^a. For example, Kulluka on Menu., 
I(.189, V.68 and other places does so. But considerations of space forbid any further 
treatment of this matter. 

The foregoing examination of quotabons from coimparabvely early works ascribing 
certain views to Vi4var0pa establishes that in the main the printed text of the latter is 
authoritative, though in a few cases there arc grounds to hold that it Is corrupt or deficient. 

In certain cases later commentators were misled into ascribing certain views to 
Vi^arOpa. For example, the Bjlambhatti often regards the words of M. 'the Scdiya docs 
mit approve of this' as referring to Vi^*art^, when really the word Oedtya refers to 
Y«fjhavalkya. On Ydj, 1.68*69 M. cites the views of the detfryes that the verses refers to a 
girl who is only betrothed and not married. The Bdlambhatti says that Vulva, is referred 
to. But In the printed Vifvan^a, this view of the matter is ascribed to others. Similarly 
on Ydj., tl.SO, the Bdlambhatti ascribes the words tad ttpyOcaryo ndfiutnanifate to Viivari^a. 
But there is not a word of explanation in Vi^ari^ on this verse. On the verse patni 
duhitars caixHt, M. cites the view of some that if the wealth left by (he deceased be equal 
to or less than what is required or maintenance, then the widow takes it in preference 
to the brothers and if It be more than what is necessary for maintenarKC, then the brothers 
take (he rcs(. Then M. says (his view also the revered (bfta^nvdn) acarya cannot tolerate. 
Both the Subodhini and Billambhatti say (hat ifcdrpa here means Vi^an^. Vi^arppadoes 
not say a word about this view on this verse. TiU word dedrya is applied to Yajhavalkya 
by Vi^arC^a also (as in bis comment on 1.2, 9.22,11.136.288). 

VUvan^a quotes Sahara and the ^okai>drtika of Kumarila and therefore he is later than 
(he first half of the eighth century AD. He is referred to as an authority by M. (about 
the end of the eleventh century), so Vi^ar^a must have flourished between AD 700 and 
AD 1050. According to (he Snifticandrikd (vide Nos. 9 and 10) Vi^an^a refuted certain 
views held by Dharrsvara. Relying on this Rai Bahadur M.M. Chakravarti (JASB, for 1912, 
p. 345 and JASB, for 1915, p. 322) holds that ViWarC^ is later than Bhojadeva. But this 
docs not seem to be right. It has been shown above that the printed Vi^ar^a contains 
no express mention of E^drc^ara and conlairts hardly any refutation. It is likely that 
Dhire^vara adopted certain views that were long current before his bme and that later 
writers knowing only the two works and not their predecessors regarded Vl^an^ as 
having criticised Dhdrcih'ara and not his predecessors. The Smrticandriti! was composed 
after AD 1200 and it Is too much to suppose that it correctly knew the chronological 
position of (he two writers. Later writers often invert the chronological positions of early 
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predecessors. For example, the Sunisiaiiiilat^ often cites the views of M. and then says 
that BhArud and others do not approve of (or tolerate) those views. Similarly in para. 
392 it says that on a certain point Dh;trei\*ara and DevAsvamin follow the views of V, 
But wc know from M. itself that Bhirud and Dhdrc^’ara preceded the Mildksard. Hence 
the Smrticafidrikd cannot be relied upon as an unimpeachable authority. A greater 
approximation as to the date of Vi^ani^a can be arrived at by holding SOrc^ara and 
vUvart^a as identical. That they are identical mav be regarded as tolerably certain. 
Eminent writers often connect the well-known works of SUre^vara, a pupil of the great 
Safkaricirya, with Vi^arflpdcdrya. For example, in the Pani^aramiUlutva (Bombay Sarcskrit 
Series, vol. part 1. p. 57), a verse from the HrfHuidran^koponifiod’bhAfi)/ 0 ’i'(}rlika of 
SCk^ara (1.1.^ is ascribed to Vi^arOpa. 

In the Purusdrtlufprabodluf of Brahm<tnanda BlWtrati (Ms. in the Bhau Daji collection. 
Bombay A.siatic Sodety) composed in 1476 (probably (he Noi^k/irmya^iddUi. a work 
of Suresvara, is ascril:^ to ViVan3pa. Mandanamisra is said to ha\'e been a pupil of 
Sankara. Sankara's traditional dale is AO 788*620. Therefore Vi^'art^a atias Siirc^vara 
flourished at the latest about the close of Ihe eighth century AD. It is rather far-fetched 
though not impossible to suppose that rwarly about the same time (here were two 
Vi^arf^as. one the author of hJoifkarmyaaiddhi and the other Ihe author of the 
The profound knowledge of the Mimainsa displayed in the Bdhkridd poin\s to the identity 
of the two au thors. bu t the whole question is furttwr com pi ica tod by another d rcu m s tanco. 
The learned editor of N^^varOpa (in the Trivandrum Series), while speaking of the three 
commentaries on the BAiakridd, quotc.s a verse from one of them which identifies Bha vabhuti 
(the dramatist). Suresa and Vi^artipa. So Bhavabhuti was regarded as a pupil of Kumarila 
and he was also called Umbeka. Umbeka wrote a commentary on the ^okavSrtika of 
KurrUlrila (vkic the Yuktisenthaprapiirani on the Sdstradipikti (first verse), where Umbeka's 
explanation on the first verse of the Slokavdrtika is died). The Citsukhi (p. 265 of the 
Nlmayasagara cdn.) seems to identify both Bhavabh Jti and Umbeka and the commentator 
expre^y says so. So the result of this whole tangle would be to hold that the same 
individalborc five names, Bhavabhuti, Umbeka. Marulanami^d. SUrcM^ara and Vu^varqpa. 
This is surely more than one can easily believe. It looks probable that there is some 
mistake here. Both Bhavabhuti and Mandanami^a were probably the pupils of Kumar^rila. 
The first also was called Umbeka and (he latter SUre^vara or V'l^'ari^a. Through lapse 
of time and through their relation to Kumirila confusion wik» caused. 

The M. holds an elaborate discussion on the question whether ownership arises on 
partition or whether there is partition of what is owmed (jointly with others). Vi^'an^a 
does not contain an elaborate discourse on this (c^ic.but in his introduction to Ydj., 11.124 
he refers to these views and finally gives as his own opinion that there is partition of 
what is already (jointly) owned. 

There are great divergences of views between M. and Vi^ari^a. They arc too 
numerous to be set forth here in detail. A few interesting points of difference arc briefly 
discussed below. It has already been seen that thev differ as to the interpretation of Ydj., 
1.78-80. 
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(1) Vi^an^a allows the fa ther unrestricted freedom of d istribu tion of ancestra I property 
among his sons during hU life-time (on Ydj., 1I.118 vib}sdgam, etc.r etc.)/ while M. al' 
lows unrestricted freedom only as to self-acquired property. 

(2) Vi^ariipa allows a share to the widows of deceased sons and grandsons of a man 
where a partition takes place in his life-time, while M. restricts the word palnyab to 
the father'sown wives when he effects a partiti<m in his life-time. In this one respect 
Vi^ari^a is more liberal to women than M. In other cases he is not so liberal as V. 
towards the rights of women. 

(3) ViSvarfipa connects Ihe words 'without detriment toparicmal estate’ with the words 
'whatever else is acquired by himself ai>d not with mnifra (gifts from a friend) and 
QudviJftika (gigts on marriage), while M. connects the half verse ’whatever else is ac¬ 
quired by a man himsel f without dclrimen t to the patema I estate* vri th ma it ra. aiidzktiiifai 
and two more kinds mentioned in Ihe verse kraniM abhydgatam. 

(4) Vi^ari^a places the verse kramM abfiyd^tam after the verse vibhaktc'pi savnrn/ty/lii 
and takes it to mean that if orte member of a family recovers with his own exertions 
after partition ancestral property lost to the family he has not to give a share of it to 
the member (his own broth^) who is bom after parhtion, when the partition is reo¬ 
pened on account of his birth after partition. M. takes the verse immediately after 
pHradravyivirodhotia and as laying down two varieties of self-acquired property. The 
arrangement of the M. appears better 

(5) Vi^ari^a allows Niyo^ only to ^ras as a general rule and to ksatriyas in case of 

danger of extinction of the line (on Ydj., 1.69 and 11.131), while M. forbids Niyoga in 
general and takes the texts speaking of it as applicable to a girl who is only betrothed 
and not married. ' 

(6) Vi^ari]pa allows or>e share out ot ten to the son of a ^ra from a brahmana without 
restriction of any kind while M. restricts the share to estate other than land acquired 
by gift. 

(7) Vi^arfipa interprets the expression 'half ^are* with reference to the illegitimate son 
of a Wra as meaning 'some portiorv rwtrtecessarily exact half', while M. interprets it 
literally. 

(8) Vi^arC^a allows a widow to succeed to her deceased husband only i f she is pregnan t, 
i.e., he restricts the meaning of Ihe word patnf, while M. allows a widow to succeed 
without any restriction. 

(9) Vi^arC^a takes the word duhilanff to mean putrikd and so does not allow all daugh¬ 
ters to succeed, while M. introduces r>o such qualification. 

(10) Vi^arC^a readsmtyodafyi(75ya samsf^tt ierranyodaryas tu and sodaro torsainsT^fo and his 
interpretahon of Ydj., 11.139 is quite different from that of M. 

( 11 ) Viivan^ reads Odhivedanikam camt for Odhiifedanikadyam cn of M. and holds that 
Bandhudatta, Sulka nodAnvf^heyakastrtdfuttui of a childless woman goes on her death 
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to her full brother; while M. ccvmccts the three with the preceding ver^ as kinds of 
slrtdhana and takes the half verse atUAydm aprajasi as laying down a general rule of 
succession to strtdiiam of all kirvls. and inlerpreU bdudltaiMt as meaning 'husband 
and the rest'. 

(12) Both differ in the interpretation of the term anvddftryaka. 

(13) Vi^art^a takes the verse odhivainimtiiyai as applicable to a wife superseded without 
any prescribed ground for supercession; while M. does not introduce any such quali¬ 
fication. 

Bharuci 

V. on Ydf (I.SI) says that Bh^ruci, like \^$varQpa held that the rule gacchet was 
a luyaiua and not a parisaiiikfiyA. On 11.124 M. says that the explanation of the 'fourth 
share' to be given to unmarried sisters offered by AsahJya and Mcdh/ttithi was the proper 
one and not that of Bhiruct. The ParAsanmddfuivfya (vol. Ill, part 2, p. 510) and the 
Sarasvativildsa (para. 133) inform us that BhJrud was of opinion that umarried sisters were 
only entitled to a provision for their marriage and that they were not entitled to a fourth 
share. 

Bhiruci being mentioned by the M. is certainly older than AD 1050. Rimanuja in his 
Veddrthasfttigraha (reprint form the Pandit, edition of 1924, p. 154) mention six dedryofi that 
preceded him as upholders of the VUiffOdvaita system, vix. BodhSyana, Taka, Dramida, 
Guhadeva, Kapardi and BhSrud. Similarly the Yatindramatadipika of Srinivasadasa 
(Anandasrama edn.) enumerates (p. 2) the f<^towing teachers as the predecessors of 
RimAnuja in propoundig the Visistadvalta system, vix, Vyisa, BodhAyana, Guhadeva, 
BhAruci, BramAnandin, DravidArya, SriparAnkuita, NAthamuni and YAmunamuni, VyAsa 
is the reputed author of the Vfddttfasdtras, Dramida (or Dravida) is credited with a bhdfyu 
on the Vtddntasiltras (which is quoted by RAmAnuja on 1I.2J). NAthamun) prcccd^ 
YAmuna. YAmunAcArya was bom about AD 916. RAmAnu)a refers to him with great 
reverence as paramaguru {vide Vedarttusanigrafui. p. 149) and is said to have been young 
when YAmuna died {vide JRAS for 1915, p. 147, and ind. Ant, for 1909, p. 129). It is therefore 
obvious that the series of writers on the Viiiffddwita is arranged in chronological order 
by the Yatindramatalpikd. Hence BhSruci must have been a comparatively ancient author 
on the Visistadvalta, being earlier than even Dramida, NAthamuni and YAmuna. He could 
not have flourished later than the first half of the ninth century. How' much earlier he 
flourished it is impossible to say. It is difficull to believe that there were two diffcimt 
writers of the same name nearly about the same time. Hence BhAnici the writer on Dfianiin 
and BhArud the Viii$tadv<*ita philosopher must be held to have been identical. If the 
identity of the two be accepted, then Bharuci the writer on Dfiarmakistm becomes 
comparatively an early writer, being at least as old as (if rwt older than) Vi^arC^. It will 
be seen that he and Vl^ardpa agree on ses'eral points (as above on the question of Niyama 
and below Nos. 5, 7, 9) and therefore it is not too much to suppose that the flourished 
at or about the time when the views found in Vi^arC^a's work were in vogue. 
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There is one interesting point to be noted about Bh^ruci. From numerous notices 
contained in the Sarasvativiiasa it appears that Bh^nid either commented upon the 
Vi^rjufiharnujsiltra or took great pains to ir>corporate explanatic^ of several s^/trns of Visnu 
in his work. For example, para. 637 of the ^rastotivUdsa tells us that BhJruci explained 
the word bija occurring in a SQtro of Visnu as pindo. In para. 674 we are told that Bh&’ud 
explained the word niskaratM in a SiHro of Visi)u and that be held that a daughter's son 
has not to perform the drdddhas of his malemal grandfather if the latter has a son. 
Sudar&an^elryd in his comment on Apastambo Grftya, 8.21.2 ascribes the same view to 
Bh^rud. In para. 681 the SarasvaUvilSsa honours bharuci by calling him Blui^aval and 
gives his explanation of a Sffra of Visr)u that whoever is authorised to perform the 
froddfuis of a person and recieves the estate of that person is alone to perform the irdddUos 
for that person. In para. 711 Bhirud’s explanation of Vtsnu's Sittra {satttsr^fadlujnamtui 
pr7tny(76/ir^mi) is given. In para. 719 Bhinici's remarks on Visnu's SjVr<i (pit^xynpHrbhratTbhir 
cut ndttyaih) are cited. In para. 724 DhJnid in commenting upon a Siltre of Visnu 

(sarnsr^tindm phtdalqi amial^ri) is said to have remarked that the capacity to offer pindos 
is the guiding phndple in taking the inheritance. In para. 736 Bhirud is said to have 
explained the word bhtnttodardttdm in a SiHn of Vi$i)u {Mtiftnodaraiidm somrflifogrhffi^uh). 
Para. 8^8 gives BhJruci's explanation of a long Silt re of Visnu about property not liable 
to partition. There is nothing unnatural in Bharuci having written a commentary on 
Visnu. The extant Vi$»udtsarHia$Olra contains doctrines peculiar to the Visi$tddvaita 
system, such as the worship of NarAyana or Vasudeva, the four vyiVias of Va.sudeva, etc. 
If Dhlruci was a VUistadvoUiu he would naturally lum to the Vififud1(arms\nra as having 
the greatest claim on his attention. One remarkable thing is that none of the eight sdfrrts 
of Visnu cited above occurs in the printed Vi$i)udliarmasiVra. This Icad.s to thepn.’Sumption 
that the printed work is cither a mutilated or abridged version of the original Dfuinua$idr(i. 

There are numerous points on which there is divergence between Bharuci and V. A 
few of the more interesting ones are set out below from Ihe Saras^vativildsa. 

(1) Bhirud defined ddya as 'that paternal wealth that is liable to partition' and he spoke 
of Dmvifavibftdga and DhariHawbluSga also. Bharuci did not approve of the definition of 
ddiftt given by Asah^ya and adopted by the M. as stwithSAmtvivdha is a source of own- 
ershi p a nd ca nnot be the lakfatfo of ownership {vide para. 8.19*20). 

(2) Bharuci defined vibftdga as separation in conrKXtion with one out of the two, vix., 
dravya and dliarma (religious rites), while Ihe definition of M would exclude mere 
dhantiavibfidga (para. 22*25). 

(3) V. explains Ydj., 11.117 (tndturdtdiiiandt, etc.) as laying down that the mother’s srrjd/uii;a 
is first taken by the daughters and in the absence of daughters by the sons of the 
woman, while Bh&Md explains that in the absence of sons, a woman’s stridhaua is 
taken by her daughters and in the absence of daughters by the woman's paternal 
unde and others. It is to be noted that the M. follows ViSvar^a, who refers to the 
view of some that is the same as Bharud's. 
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(4) V. explained the text of Gautama (28^) as conferring the stridhana of a woman first 
on her unma tried dau^ters, then oti married daughters, a mong whom ind igent ones 
were to be preferred to those who were wdl off. Bhflruci distributed the strUhonn 
among unmarried daughters and married but indigent daughters equally. 

(5) Dhdruci allowed in the case of a child]es.s widow, while the M. condemned 

Niyoga in the case of every widow and held that the texts on this matter (such as 
Manu., 1X59) applied only to a girl betrothed. Thus Bhdrud is nearer to those 

that allowed Niyoga to widows than Vi^'art^a who restricts it to ^ildra and ksatriya 
widows. 

(6) Bh^ruci explair\$ Manu, IX. 163 {eka evaurnsah put rah piiryasya vasuuah prabhuh) as ap¬ 
plying to a case where a man having an only son adopts another and as providing for 
the maintenance of only the Jaltaka and not of others, while M. (on Vd/., 11.132) says 
that the verse of Manu applies only where the <t(tttaka and other kinds of sons arc 
inimical of thertumsn and where th^ are devoid of good qualities. 

(7) According to M. the word riktfui should mean apratibaudtuuiifya and samvibfidga should 
mean sapratibandhadaya, although in such passages as YS/., 11.51 {rikOuignlha ppim 
ddpyah) the word riktha seems to have been used in the sense of sapratibaiuiharidya. 
BhJruci did not make this distinction. It will be noticed that Vi^an^a also is silent 
about sapralibatfdha and apartibandim dSya. 

(8) According to Bhanjci,a fellow student {sobraftmaedrin) was like a brother and hence if 
a man dies leaving no fellow student even, then the sons of the fellow student, the 
widows of the fellow student and the widows of the sons of the fellow student 
succeeded one after another and in the absence of even all these a irotriya brahman a 
took the wealth of the deceased. According to M. in the absence of the follow student, 
a srotrlya succeeded at once. This shows that Dh«1ruri was in one respect at least more 
liberal to women than the M. 

(9) On account of the verse of Yaj., 11.126 {anyouyd^falMrtani, etc.) Bh^ruci thought that if 
coparceners conceal somcioini property there was no offence (of theft), while M. held 
that there was theft in such a case. It is lobe noted that the same view is attributed to 
VlSvarOpa by the DOyabhaga. though nor traced in the printed next. The M. controverts 
this view without naming any particular writer. 

In many other places the iaraspativitaso refers to the views of Bh^rucl (e.g. In 

paragraphs 13, 69, 276. 316, 501, 752, 761). 


Srtkara 

The M. on Ydj., 11.135 alludes to the view of Srfkara and others that the widows 
succeeded as heir to her deceased husband's estate if it was small. M. gives Srikaracarya's 
explanation of Ydj., 11.169 and disapproves of it. It is to be noted that Vi^vanlpa also gives 
two explanations of this verse. 
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The works of Jimiltdvhana, the Smttkandrika, the Sorasvativihtsa arid the Vtromitrodaya 

contain several notices of Sriicara's views. 

(1) Srikara, according to the &?r<z5t«fnn7d$4i (para. 555) held that duhitarah in Ydf., 11.135 
means putrika and that this view of his a grees with that of Dhire^ara, DevasvSmin 
and Devar^ta. It has been seen that V^svarupa held the same view. 

(2) According to the SmrticaruirikiS (Q, p. 297). the Saraswiivildso (para. 573) and the 
ViramUwdtryo (p. 664) Srlkara gave the wealth of a deceased person to his father and 
mother equally at the same time. 

(3) According to the D^bhiga (p. 220) Snkara preferred the full brother to the half brother 
on the ground of the superior spiritual benefit corderred by the full brother. Vih^art^a 
also did the same as seen above, but it is not clear from his comment whether he ^d 
It on the theory of spiritual berxehts. 

(4) The Difyabh^ga (p. 299} very severely criticizes the arguments and explanations of 
Srikara on the verse of Yoj (sar^rstinas fu, etc.). Srikara explained that the general rule 
was that a re^united coparcer>er took the estate left by a deceased re-uruted member 
and that the words sodarasya tu sodarah were an exertion to that rule (laying down 
that an un-reunited full brother was preferred to a re-united half-brother). M. gives a 
different explanation. 

(5) Ihe Dayobhaga (p. 314) says that Srikara understood the words of Ydj., enyodaryas iu 
as elucidating the words sernsrslinos tu, etc. It is somewhat remarkable that Visvarupa 
observes tha t some read the verse anyodoryiioya samsTfft as an elucidation of the previous 
verse and expaix^ it in the same way asSrikara is said to have done. N^iivanlpa therefore 
was inclined not to regard the verse as properly authenticated. Our knowledge of the 
several commentaries on Ydj. is so meagre that one is loath to hazard a conjecture. But 
it looks as if Srikara preceded even Vi^ar<^a. It is of course possible that Vi^varOpa 
may refer to some predecessor whose views were later adopted by Snkara. In many 
of die views above set forth Srikara either agrees with Viivanipa or holds views more 
antiquated than those of 

(6) According to the Dttyabhdga Srikara expbined a verse of K4ty4yana to mean that 
among re-united cc^rceners if one acquired some property by employing common 
funds then the acquirer got two shares and the rest one share each. 

(7) The Ddyabhdga states that whatever is acquired as a reward for any u/ify4becomes the 
self-acquired property of the acquirer and that K2ty4yana entered into detailed 
illustrations of gains learning for dispelling the errors of Srikara and others. The 
Diyabhdga does not mean that KOtydyana wrote after Srikara. The mearung is that 
KatyOyana wanted to the display such errors as Srikara and others committed later on. 
The DOyabhttga quotes Srikara's explanation of KstySyana above. Srikara seems to have 
thought that ail property acquired in a state of union by any member was liable to 
partition and that 'acq\iisition without detriment to paternal estate* was not a proper 
criterion for judging self-acquisition. 
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(d) Srikara looked upon wealth obtained by gifts as vidyAUtana and thus brought about a 
confusion between wealth obtained by oHkiating at a sacrihee, teaching and gift. 
This is very stupid, according to the D^bhdga (p. 197). 

(9) The Vyavhdrmaffki (p. 202) says that in a suit for tnor>ey (such as 'you owe me a hun¬ 

dred') hundred is said by Srikara to be the dharnti and 'being liable to pay another the 
sadhya (in the language of d\e biyfiyo system) and finds faith with Srikara {in (i^e true 
schoolman style) saying that the dfurmf (gold and com. etc.) is liable to destruction 

by use and so there will result the fault of dsraydsiddlta. 

(10) The VyavatuSramatrkaip, 302) thinks that Yogaloka took an e)campleofb}rerrofftirafrom 
Srikara. 

(11) Srikara refers to the verse of Nirada (pjOdarw 237) and says that if the witnesses of a 
party depose to more or less than what the party asserts, then they are no witnesses 
and the party is defeated (Vyavahdramdtfk/t. p. 334). A similar view was held by 
ViSvarOpa. 

(12) The Vyavahdramdtrka(p. 342) gives the explanations of Srikaramisra on Yd)., 11.24 which 
comes of this that enjoyment of land for twenty years by one even without title before 
the very eyes of the owner arui without protest from the tatter results in the loss of the 
ownership of the original owner and constitutes a title in itself and that such verses as 
'whoever enjoyes even for many hundred years without title should be punished as a 
thief (Ndrada) refer to cases where the owner is absent. M. appears to refer to this 
view in its comment on Ydj., n.24. 

(13) Ibc Smfticandrikd (U/ p. 266) mcntiorxs that Srikara said that nobody offers a big bull 

to a learned guest as there is no such now, white Vi^irUpA said that offering 

of a bull is negatived by which way of stating (he matter is improper 

Whether Sri kara wro te a commentaiy on some 5mrf f or a digest (nibandfta) i t is difficul t 
to say From the numerous explanations of Ydjntwolkya's text cited above it appears that 
he commented on the Yajnavalhfa-Smrti. But the Smrtkandrika (II. p. 266) says that 
Sambhu. Srikara and Dcvasvdmin compiled together several Smritis into digests (and are 
hence styled Smrtisamuccayakdra). The Sm^tisara of HarinStha refers to a Srihiraiiibaiidlus 
(India Office Catalogue, p. 448. No. 1489). The Smftyarihasara of Sridhara (Ananda^ama 
edition) says that Smrffs being scattered. Srikantha and SrikarSeSrya made (hem in(o one 
consistent whole (lit. they filled the gaps in the Smrffs)> Therefore it looks as if even 
though Srikara wrote a commentary it was of the nature of a comprehensive digest. 

As drikara is cited by M. he is certainly earlier than AD 1(^. As his views agree in 
the main those of Vi^arCpa he is not much later than the latter and if Vi^art^ b*i held 
to be referring to Srikara in his remarks on Ydj. {vide No. 5 above), then Srikara would 
be earlier than even the first half of the ninth century. All all events he must be placed 
somewhere between AD 750 and 1050. 
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Mcdhatithj 

M. (on Ydj.. □. 124) refers to the views of AsaMya and Medh^tithi about the fourth 
share to bo given to an immarned sister and foUows it in preference to Bh&iid's. 

On Yaju 1V24 M. refers to the fact that DMre^ara. Viivar^a and Medhitithi did not 
accept certain texts of Rsyasmga. 

Medhddthi wrote a bha$ya on the A^nusmrff. It was hist Published about forty years 
ago by Rao Saheb V.N. Mandtik and recently by Mr. Gharpure and it is in course of 
translation by Mah^mahop^dhyaya Dr. Ganganath ]ha. Here Mr. Gharpure's edition has 
been used. 'Hoe blia$ya as printed is corrupt in many place, particularly in the Sth. 9th 
and 12th adhydyas- In Mr. Gharpure's edition there is ru> comment on verses 182*202 of 
the 9th chapter. In several Mss. of d>e bhigya at the end of several chapters there is a verse 
which says that a king named Madana son of Sah4rana brought from other countries 
copies of Mcdhftithi's commentary ar\d brought about a restoratiem (jintoddhdra). This 
refers, as Buhler says, not to the restoration of the text of the commentary, but to that 
cf the library of the king, who was Madanap^la, of KisthJ, son of Ssdhirana and 
flourished in the latter half of the fourteenth century. 

Buhler in his learned and exhaustive introductirwt to the Manusmrii (S6E. Vol. 25) 
brings together a good deal of information about MedlUltithi (pp. CXVlil^XXVI). No 
useful purpose will be served by repeating what he has already seated. In the following 
lines a concise statement of the results of his study will be given and some details will 
be added which were not noticed by that learned scholar. 

Buhler Is not quite accurate when he states (p. ooc. footnote 1) 'though the opinions 
of 'others' arc mentioned very frequently and though sometimes (hose of three or four 
predecessors are contrasted. Medhad thi gives only once the name of an early commentator. 
Medhatithi does mention by name several predecessors. On Menu., VUI. 3 Mcdhatithi 
refers to other interpretations offered by Bhartryajna and asks his readers to refer to the 
work of that author. On VTTI151 he quotes the differing explantion of Yajvan and on 
VUI 156 he again mentirms Yajvan by name. Yajvan is probably only the later half of some 
time (like DevarajaYajvan). On VIll 156 he mentions by rume AsahSya. In his somewhat 
lengthy comment on VIll. 152 Mcdhatithi twice quotes the explanations of a writer by 
name Rju. Buhler is unable to make out anything of the corrupt word preceding 
^snxisvamin in Medh^thithi's comment on Manu. IX. 253. Some Mss. read it as kdvara, 
others as kovara. If a conjecture may be hazarded that word is probably kavera (i.e., 
residing on the K^veri river). From the quotation it appears that VI$r>usvgmin is not a 
commentator on Martu but rather a writer on the Pum mimamsa. Medh^tithi quotes an 
Up^dhyaya (on IX. 141 and 147 as Buhler holds that MedhStithi means his own teacher. 
It seems mote likely that UpAdhyaya is (he name (or rather part of a name) of some 
previous commentator and does not mean his teacher. 

Buhler rightly holds (against the views of Dr. jolly) that MedhJtithi was a man from 
the North, probably from Kashmir, as he introduces the country of Kashmir in explaining 
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svardstrc, janapadah (in Manu. Vn 32 and VUI. 41), in giving the monopoly of the sale of 
saffron as a privilege of the king of Kashmir in n?peatedly rctcrring to the Kathaka Sakha 
and in saying that the rainbow U called vijruitui^cchaya in Kashmir (on A4enu..IV^9). He 
very often refers to the northerners, e.g., he says, on Manu., 111. 234, that kuiapa is the 
name of what is well-known as kambata among the northern people and on m. 238 he 
says northern people wrap their head with iatakas (garments). He also says on Manu., 
11.24 that in the Himalayas in Kashmir it is not possible to perform the daily sandhya 
in the open nor a bath in the river in itemanta and s/sini. On III. 18 he says. In other 
countries, some says, people marry one's maternal uncle's daughter and hence the words 
of Manu in III. 18, but M^hatithi declares it to be opposed to Gautama (4.3 and 5) and 
proceeds 'even in that country taking food in the same plate with (or in company of) 
one whose thread ceremony is not performed is not at all regarded as dhama. This is 
clearly a reference in the S0ra of Baudhayana (1.1.19) according to whom taking food 
in the same plate with those whose upaiutyana is not performed and marrying ntdlulasutd 
are two of the five usages peculiar to the South. It is to be noted, however, that later wri ters 
like Kamalskara (in his Ninfoyasindhi, 3rd Parhdvda on Sapindya) regard Medhatithi as 
a southerner 

He refers to his own work called Snerirphfka (on 11.6 and X.5), which seems to have 
been a work in verse or contair>cd numeroiis verses. In the ParOiaraniJdlutviya (vol. 1. part 
2, pp. 183-86) there is a long quotation in verse from a work called Smrfiviveka and there 
are several verses attributed to Medhatilhi in the work (vide Vol. 1, part 1, p. 276 and 
part 2. 172). A certain writer called Lollata (on sraddfia) frequently quotes verses of 
Medhatithi. 

He seems to have been a profound student of the PUrvamimdntsd. His comment is full 
of the terms vidhi and arthovada. He quotes Jai min's sQtras frequently and applies them 
to the interpretation of Smrti tfxts at every step. To take only a few examples at random, 
n Manu,.VII{. 100 he construes the Sdtra of Jaimini (V1.73) forbidding the gift of land 
in the Visvajit as refening to the whole of the earth. On Menu., 11.107 he refers to the 
SiSm of Jaindni (IV. 33) and to the retrisaHn-nyOya (tV. 3.17*19). On Menu., 1.84 he says 
that samxMtsara means 'a day' in a long sdffnt (for which vide Jaimiru. VI. 731*40). On 1133 
he refers tovidhivannigod/kihikanina (1.2.19*20). On II. 29 bespeaks of ihesarvaidtiidpretyaya- 
nydya (Jaimini. II, 4. 8*32) and applies it to Snuilis. On die same verse he refers to the 
grahikatVtt-hyOya (Jalmim. 111. 1. 13*15). 

He quotes on Manu., 1.19 a verse from Sdnktiuakdrike (prakrter malUJn, etc.) He refers 
to VindhyavAsa (on Manu, 155), as a Sankhya, says that he does not admit a subtle interim 
body {antaroblurvadeha) ar>d explains the latter. This is probaly takes from Kumarila's 
woids. He repeatedly refers to the Purtbias and cm III. 232 tells us that they were composed 
by and contairwd accounts of creation, etc. He refers to Brhaspati as a writer on 
V^fd‘(on Manu.. Vfl. 43 and IX. 326) and on Vlil. 285 refers to the works of Brhaspati 
and U^r^os on politics and government. Usanas is also mentioned in the comment on 
Manu. Vlll. 50. On Manu., VTl. 43 he refers to Cai)akya as a writer on Darjd^niti. In 
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niunerous places he seems to have drawn upon KauHlya's work. For example, on Manu., 
Vir54 he mentions the testing of minsters by Upadhas. On Manu.. VII. 155 in interpreting 
paitmar^a as kapafika, uilasihila, gr^i^palikn, voidt^ika and litpasavyaf\jana he eicplains these 
terms almost in the words of Kaudlya (1. chap. 2). Vide also the quotations on Manu., 
VII. 61. 81. 78 and 148. 

Buhicr at first look the remark (on Menu., XU. 19) about Sariroka as referring to 
Ankara's bho^ya on the VeddntasUfra. but later on changed his opinion (SBE. Vol. 25, p. 
cxxii) and held that it probably implies a reference to the &riraka sOtras. Buhler does not 
seem to be right. The words yath^’rdjd. .. apaiH are a summary of Sankara's bldl9yo on 
Vedanlosutra. II. 1. 34 and U. 3. 43. In another place (on Manu.. 11.83) Medhatithi refer 
to the Upanisadblidfya on Gt^rido^. Jl. 23.4 and tells us that the Upanisad passage has 
been differently explained in the bhasya. Sankara does explain that passage differently. 
But this is not all. In various other places Medh4tilhi appears to be referring to the bhasya 
of Sankara on the Vfddnlasdtras. In his comment on Manu., 1.7 he gives several theories 
and places the Advaitadaiiana as the last arnl refers to the vivartavada and the well-known 
example of the sea and its waves. On 1.80 he appears to refer to &mkara's hlussya on the 
5ufm — lokavat lu tilakaivatyam {Vedantastitm. II. 1. 33). He, however, seems to have 
favoured the position that the attainment of highest brahma called moksa is due not to 
mere correct knowledge, but to the combination {samuccaya) of knowledge and karma 
{vide his remarks on Manu.. XII. 87. 90 and VI. 32. 74*75). 

He gives at least thre interpretations of the verse of Ydj, about twenty years possession 
(II. 24) more of which agree exactly with that of Vt^ari^a. His work is a mine of 
information on all sorts of topics, but considerations of space forbid any further pursuit 
of this matter. 

As McdhAtithi quotes Kum^rila and also refers to Sankara and as M. looks upon him 
as a vmtor of established reputation Medhitithi is later than AD 825 and earlier than AD 
1000 and probably flourished between AD 825 and 900. This conclusion is somewhat 
strengthened by the fact that though he names Asah4ya, he docs not refer to VUvarOpa 
or Bhflruci orSrikara and therefore could not have flourished much later than Vl^art^a. 
If by Misra in his comment on Mamt., XII. 118 he refers to VacaspatimKra, author of the 
Bhdmati and other works, then his date wilt be somewhere after AD ^0. 


Dharc4vara 

M. says (on y<f/., II. 135) that Dharesvara tries to recor>dle the conflicting texts about 
the right of the widow to succeed to the estate of her deceased husband by saying that 
she succeeds if hersonless husband was separate and if she is willing to submit to Niyoga. 
M. on the same verse says that Dharcivara relying on Menu., 9.217 placed the paternal 
grandmother immediately after the mother and before the father. On Ydj. III. 24 M. says 
that certain texts of Rsya^tfga and others about impurity on death were not accepted as 
authoritative by Dh£r^ara. Viivan^a and Mcdhddthi. The Smrticandrika (11. p. 294) 
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quotes a verse from the Sangrahakara which asserts the same views about the widow's 
rights as those of Dh^re^vara and says that the position of Dharesvara was controverted 
by Vi^ar^7a. The Sansvatwilasa (para. 576 and 595) says just as M. does, that Dh^re^vara 
preferred the paternal grar>dmother to the father. The Hirahtd (p. 117) makes (he remark 
(simiJar to that of M. on U.24) that Bhojadeva, Vi^an^a. Govindardja and the 
K^madhenu did not cite c^ain texts as Jjtukama's ar>d that therefore the latter were not 
authoritative. 

That Dhdre^vara is to be identified with Bho^adeva of Dhird, perhaps the most famous 
Indian prince as a patron of learned men, follows from several considerations. The 
DityabhtJga cites Bhojadeva and Dhibe^vara without making any distinction bchveen the 
two. Some views that are ascribed in orte work to I^xSre^vara are ascribed to Bhojadeva 
by another. The VivOdaiattdaifa of Kamalohira ascribes to Bhojadeva the same views as to 
the widow's rights that are ascribed to Dhireivara by M. Besides, works on numerous 
branches of knowledge were composed by {<» in the name of) Bhoja, king of Dhir^. Mss.of 
the Rijamlrtanda (commentary on the Yogasutra) have colohons saying that the work was 
composed by Dhire^vara BhojarJja. The introductory fourth verse of that work says that 
Bhoja composed (beside that work) a work on grammar and on Vaidyaka. He wrote an 
astronmical work (called R/tjamrgdnht) and two works on poetics, the SorasvatikaijtfMvirai)a 
and the SpigOrapraktSsa^ 

Vaidkyanatha Dikiaita 

Vaidyanitha Piksita, the celebrated author of the digest entitled 'Smrdmuktaphalam' 
appears to have been completely neglected in the History of Dharma-Sdstra by MM. Dr. 
P.V. Kane. This is possibly due to the fact that at the time when the first volume of the 
History of Dharma-Sastra wu published in the year 1930, the digest 'Snvtimuktiphalam' 
was not at all published in the printed form. 

Prof. Kuppuswarru Sastri of Madras In his review on the History of Dharma-Sastra 
Vol.l pointed out that MM. Kane has ignored VaidyanJtha Diksita, the author of the 
Smftimukiaphalam and Valdika Sarvadbhauma— the southern writers on Dharma* 
Sastra. 

(nspite of this review at the hands of a competent author, Dr. Kane did not write a 
chapter on the digest "Smrtimuktaphalam, particularly when he brought out the revised 
and enlarged edition of the History of Dharma-SAstra Vol. I into two parts. This might 
have happened on account of the old age of Dr. Kane or he might not have thought if 
fit to incorporate this author in his magnum opus. H^ce an attempt is made in this 
chapter to throw some light on this r>eglected author in the History of Dharma-SSstra 
Vol.l parts I and II. 

It may be remarked at the very outset that Dr. Kane has not totally neglected this 
author Vaidyanatha Dik$ita in all his volumes of History of Dharma-Sastra. In fact, in 
the History of Dharma-Sastra Vols. II ar>d IV he has made some incidental references to 
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this digest work. 6ut these re/erences can not be treated as adequate and complete so 
as to do him justice in the development of the History of Dharma'SAstra. 

The voluminous digest is published in different parts by J.R. Gharpure. The first part 
dealing with the Van^A^amadharma is published in the year 1937. The Second part 
discusses the Ahnika section of the Dahrma'Sastra and is published in the years 1938. 
The third part expounding the Asauca sections published in the year 1939. The fourth 
part dealing w'th the SrAddha aspect is published in the year 1940. The fifth and sixth 
parts explaining the KAla^K^nda and Prayasdtta KAnda are published in the year 1940. 
In aU, these six volumes cover 944 printed pages. At the end, the list of the Smrii works, 
commentaries and digest works quoted by the author of the Smrtimuktaphalam is given 
by the editor. 

It may be pointed out here that some other parts of this voluminous digest have not, 
so far, seen the light of the day. Dr. Kane in his History of Dharma^SAstra Vol. I Part 
11 on page 1133 remarks that this author has also written on the Samskara section of the 
Dharma-SAstra. He further adds on page 1045 that VaidyanAtha also seems to have 
written on the DAyabhAga aspect of Dharma-SAstra. Dr Kane also has not mentioned the 
places where the manuscripts of these other parts arc available and deposited. Hence 
we have to mainly depend upon the parts which are published so far from getting a 
correct pic t u re about the position of ou r a u Ihor in the domai n of Dharm a •SA.stra 1 i tera tu re. 

As regard the personal history of Vaidyanatha Diksila, we arc not fortunate enough 
to have any detailed account. The introductory verses of his works—Sraddha Kanda p. 
549 and the PrAyaAdtta Kanda p. 559 inform us that he was bom in the race of VAdhOla. 
He was a devotee of Rama, since tn his two works, particularly mentioned above, he has 
shown his unflinching devotion towards his favourite deity. Besides, the above information, 
no definite source Is available to us for the details in respect of his family. 

The author of the SmrtimuktAphalam has quoted very profusely the Smrti dicta 
available to him. He has also quoted Haradalta on the Apastamba Dharam-SOtra and 
Gautama Dharma-SOtra Devannabhatla, SudarAanAcArya, Parasara-MAdhava and SAyana. 
The special feature of his works is that he has quoted many Upanlsadic works like 
Amrtabindu‘Upanisad pp. 193,195, Vasudeo Upanisad p. 292, Cakro^panisad p. 299, 
Paramahamsopanisad, Siksopanisad p. 73, Subalc^nisad p. 195. Most of these Upanisads 
arc known to us by name and these have no place in the collection of lOS Upanisads 
published by the Nimaya Sagar Pr»;s, Bombay. Perhaps some of these will have good 
scope in the Upanisads of Yoga. 

The importance of this digest can also be emphasised from an altogether different 
angle. Our author has quoted SAyaT)a. Ihecelebrat^ commentator of the Rg-Veda under 
the heading 'Sayaruyam or Sudharudhi p. 699 or SmrtisAra'SudhAnidhi p. 583. If, 
however, the places where SAyaniyam is written, are examined, then one comes to know 
that the verses mostly are pertaining to the Sraddha aspect of Dharma^SAstra. Dr. Kane 
in his History of Dharma^SAstra Vol.I Part II p. 1145 remarks that in the Nimaya'Sindu 
Kamalakarabhatta quotes from the work of S^ana. These are probably references to (he 
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Prayaidttd SudhSnidhi. Even Dr. K. Khshnamoorthy has pointed out in his critical 
edition of the SubhAsita Sudhanidhi on page 14 that S4yana appears to have written 
Pritya^itta Sudhanidhi. Even though these remarks of the above mentioned two scholars 
are correct, yet it is possible to disagree with them on the point that Pr4ya^tta Sudhanidhi 
is the work on Dharma-Sastra from die pen of Siyaoa. In fact, a reference to the work 
Smiti-S^a Sudhanidhi and the verses quoted as Sdyana's under the heading Silyaniyam 
on pp, 753, Ti7, 466, 665, 695,807, 775, 684, etc. dearly indicate that these verses l^ve 
bearing on the Sraddha aspect of Dharma^S&tra. Hence, it would be more correct to 
state that Sayana has also written another work 'Smrti'Sara-Sudhanjdhi' from which the 
verses dealing with the Sraddha aspect of Dharma-^tra might have been quoted by 
our author. If this is correct, then it would throw new light on the work of Sayana i.e. 
Smf d'Sara-Sudhanidhi. A study then of this new work of S4yana would be a further 
area of research. 

The special importance of the digest can il.to be emphasised horn still another another 
angle. Vaidyanxtba Diksita has profusely quoted from Varadarijiya on pages 99,327,524, 
622, 614, 492,128, 129 and 494. The History of Dharma*Sastra Vol I Part II informs us 
Varadaraja as the author of N^avahara Nin^aya, which is published by Adyar Library and 
Research Centre, Madras. Now if we closely examine the contents of the verses quoted 
from VaradarJjiya it becomes quite clear that these verses pertain to the aspect of Dharma* 
S4stra other than the Vyavahara section. Now the question arises whether the Dharma* 
Sastra literature knows any other writer on ^arma-Sastra who is different from the 
author of the Vyavah^a-Nimaya. This itself can become a further topic for research. 

The utility of this digest is also supreme in fixing the date of GovindaswSmi, the 
commentator of the Elaudhayana Dharma-Sotra. Both Dr. Buhler and MM. Dr. Kane are 
not sure about the date of Govindaswami. Dr. Biihlcr treats him to be a modem 
commentator. Dr. Kane regards him as a very late writer. In short, both these scholars 
have not expressed any decisive opinion of their own on the date of GovindaswSmi. The 
present author has pointed out in his article on 'Dateof Covindaswimi' BiatGovindaswImi 
is to be placed between 1650 and 1690 since he is quoted by Vaidyanatha Diksita, the 
author of the SmrtimuktaphaUm. Mr. P.K, Code has placed Vaidyanatha Diksita, the 
author of this digest after 1666 A.D. 

Dr. Kane has shown the importance of this digest particularly in the southern part 
of India. The SmArta BrAhmanas of Madras follow the Smriimuktiphalm of Vaidyanatha 
Diksita as a manual of Sraddha. 

From the digest SmrtimukUphalam, one gathers the impression that this digest to 
be a pedestrian performance, since its importance lies only in quoting the Srrirfj dicta 
available to the authore. From the point of view of interpretation, however. Vaidyanatha 
Diksita has not anything signiBcant to contribute. He also has not contributed any new 
light to the development of the Dharma'Ssstra thought as is the case with NnjhSnesvara, 
Kamalikarabhatta, NUakantha and others. 
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In the domain of the application of the Ptirva-MimAmsS doctrines to the Dharma* 
Sastra, our author U of meagre use. He has, for instance, employed ParyucUsa pp. 275, 
709, 846. Vikalpa pp. 683, 737, Chatrinyiya p. 711, Apurvamante sy^t p. 579, 
Sarva&ikhilpratyaya nySya p. 57, pratinidhinydya p. 26, Vlrodhidhikarana nyAya p. 7, 
ApUrva ^^dhi p. 27, Parisamkhyi p. 27, Punarvacana p. 27, Vyavastliia N^kalpa p. 816, 
Upalksana p. 277. It is worthwl^c to point out that he has quoted Jaimini al few places, 
e.g. pp. 167, 301, 398, 506,844 etc. If all these places are properly examined, then one 
would come to the pointed conclusion that he has mostly quoted the of Jaimini 
and it is only at one place, that he has quoted Jaimin's Purva-MinUmsd Sdtxa. 

It should be noted that our author has completely disappointed his readers on the 
point of the interpretation of the Krsnisfarru Vrata and Jay anti. This is an Important place 
of the Dhtirma-Stitra whore any curious reader would have hoped to find some interesting 
Mim<ims«t observahons. But our author passes over such places in silence. The attention 
of the serious readers may be drawn to the Mistory of Dharma-Sistra of MM. Dr. Kane 
for the Mimamsa discussion on this aspect. 

Though it is an admitted fact that our author has no originality to claim in the matter 
of interpretation, yet it must be shown that at some places, he docs not seem to be a servile 
imitator of his predecessors. Ho has shown his boldness in lowing disagreement with 
Vipanesvara, the accredited master of Purva-Mimamsa. At another place, however, 
Vaidyanatha Diksita clearly points out that if the interpretation offered by Viir\anesvara 
is accepted, then it would come in direct conflict with the Smrti text. Hence on the basis 
of the ^xtual authority, he has rejected outhghtly the opinion of Vijnanosvara. Incidentally, 
it must be mentioned here that on some debatable points, Diksita gives expression to the 
diametrically opposed views of the writers on Dharma-Sastra, but fails to give his 
considered opinion in that respect. For the clarifications of this point, the attention of 
the readers may be drawn to the Smrtimuktaphalam pp. ^9-660. Here he quotes in 
details vijhSnesvara’s discussion in the MitaksarS on the Yajfiavalkya*Smrti particularly 
on the ViTvunn and Ekoddista modes of SrSddha. After this lengthy discussion, he also 
refers to the view points of other writers on Dharma>Sdstra with the expression 'ity eke 
or ity artyalh’ and aparaih* It is rad>cr surprising that our author does not give us his 
ca.sting opinion in favour of any of the views quoted. 

The importance of this digest can also be stressed from one more angle. For the 
development of the concept of Atide4a, our author Diksita has quoted a verse on the name 
of Vydghra, which clearly indicated that in the case of Atidesa, only half of the details 
are to be transferred. It must be mentioned here In this very context that Nilakantha who 
has introduced the three varieties of Atide^ has not at all made any use of this verse 
of Vydghara which is particularly quoted by Vaidyanatha Diksita. Tlie attention of the 
serious readers may be drawn to some of my papers indicating the utility of this digest 
work.. I prefer lo irulicate the points In the foot-note. 

As regards the date of Vaidyanilha Diksita, It may be stated that the external eviderxee 
shows that he is, not at all, quoted either by Kamalakarabhatta (1612 A.D.) and 
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Nilakan^abhat^ in his digest known as Mayukhas. NUakantha is pbced by Dr. Kane 
in 1600 to 1660 A.D. So far as, the internal evidence is CMKemed, Ehksita has quoted 
Haradatta (1150 A.D. to 1300 A.D.), Pard^a-Midhava (1330 to 13^ A.D.), S^ai>2cArya 
(1316 A.D to 1387 A.D.). This seems to confer our conjecture that he has flourished af^ 
14th century A.D. As he is not quoted by die other well-known authorities on Dharma* 
Sistra like KamalSkarabhatta, Nilakanfha etc. he must have flourished after 1660 A.D. 
MM. Dr. Kane holds that he seems to have flourished some time about or after 1700 A.D. 
Mr. P.K. Code has settled this problem of his date by placing him after 1686 A.D. Hence 
it is not necessary to discuss this point at any length as such. 

The foregoing discussion helps us to conclude that the importrance of this digest lies 
in different angles stated above, ll would not be out of place, if it is casually remarked 
that this author deserves to be studied in details by the future band of scholars. Any 
way it would be more correct to state that though for the science of interpretation Dtksita 
has notliing to contribute, however, the stanza quoted by him on the name of N^Sghra 
assumes supreme importance for understanding the evolutionary aspect of Atideia. 


VISA-DIVYA (The Poison Ordeal) 

Agni, fa I a and Visa are the powerful ordeals. Agni and Jala, the deified objects of 
nature farm the base in the first two ordeals. These are, obviously, the primitive ordeals. 
According to the Indian System, Visa comes next to these ordeals. The poison recommended 
for the purpose is derived from a Sri^ plant. It is thus an ordeal based on the object 
derived from nature. 

The Poison ordeal is supposed to be the most powerful ordeal. Considered from the 
cost point of view, we find that it is recommended for the highest offence. NAr, 
particularly points out that it must be tried for very serious charges. The very serious 
charges as explained by NMS Bh^ya mean the charges deserving death-punishment. 

The Poison ordeal was particularly recommended for the Sodras. The Ksatriyas and 
the Vai^yas could opt for it. It was never advised for a Brahmin (vide fn. 123). 

The Poison ordeal is essentially meant for the strong and stout person only. It was 
never to be given to the children, the old persons and the persons suffering from various 
diseases. It ^^'a$ prohibited to a woman. It was partiaiiarly denied to the persons 
suffering from Pitta (Bile) and Slesma (Phlegma), obviously because, it has a very strong 
and quick reaction on the persons having these ccmstituHons. Similarly, it was prohibited 
for a leper. 

The poison was prohibited for the persons knowing Mantra and Yoga (because they 
could nullify the effects of poison.). 

In making these prohibitions, we find that, the Dh. writers have taken into consideration 
the Ayurvedic functioning of the poison and have taken all precautions in recommending 
the ordeal. The poison ordeal is a test, a means of proof, to detect the charges made against 
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the person. The Dh. writers have, therefore, seen that the person ts not allowed to die 
on that account. This will be clear from the following discussion. As regards to the above 
prohibitions, we find Siuruta pewting out that the p<^son in general flares up disorders 
in the body-constitution. It gets intensified in its effects when given in hot weather or 
in the rainy season, to the persons suffering indigestion, bile, heat, various others diseases 
particularly those suffering Irom tirinary diseases, as also in the cases of the children, 
pregnant women, old persons, the weak and the timid. The poison reacts more on the 
persons having skin diseases. Dh. writers have recommend^ the Srrigi variety of the 
poison. Dr. V.G. Desai in his The Materia Medica and Therapeutics of Indian medicinal 
plants' points out that his poison is particularly having elements harmful to the skin. 
Thus, we find that the Dh. writers have thoughtfully prohibited this ordeal for the persons 
suffering from Bile, Phlegma and other diseases and for children, women, old persons, 
the weak and the timid. 

says that the Poison ordeal should not be tried in Ute PrAvrl or the rainy season. 
Nir. also makes a similar statement restricting the use of the Poison ordeal in the rainy 
season. Nir. however, appears to be against recommending this otdeal simply on the 
basis of the seasons, what is important according to him is the weather and the quantity 
in which the poison is given. Thus according to him, the poison ordeal should essentially 
be tried in the cold weather. The Poison could be given upto 4 Yavas in VansAr 5 Yavas 
in the Grfsma, 7 or 8 Yavas in Hemania and a little less (i.e. 6 Yavas according to Mit.) 
in the $arad. Hemanta here includes Sisira also as ills pointed out by Mit. In the Vasanta 
also, the poison of 7 Yavas, quantity can be given, .since, Vasanta U, in general, a season 
recommended for all the orileak. 

Pit. recommends Hemanta and Sifira as the two seasons fit for employing the poison 
ordeal. I1ie only reason for prohibiting the poison in the rainy season is that it gets 
inconsistent in its effects in the rainy season. 

It will appear that the restrictions thus made by the Dh. welters find a sympathetic 
sup port from the Ayurveda works also. Vjgbhata, for example, says that because of the 
humidity in the rainy season, the poison spreads fast like damp jaggery. We have already 
seen that it works intensely in the hot weal her. That is why th^ writers insist that the 
poison must be given in the cold weather, preferably when there is snow. 

Pit. states that the poison should be given in the last watch of night. It could not 
be given in the noon, afternoon or in the evening, poinb out N4r 

According to NAr., the poison ordeal is particulary conducted in the vicinity of the 
Brahmins. Lord Siva is worshipped as a special deity in the trail by poison. (This is, 
obviously, because of the drinking of poison by Lord &va at the time of the churning 
of the ocean.). It is quite possible that the poison ordeal must have been conducted in 
Siva's temple. Later on, wc find PrajApati recommending Siva's temple as a regular place 
for all the ordeals in general, it must, however, be noted that vicinity of Lord Siva has 
a special signihcance in the case of the pmson ordeal. 
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PRCXEDURE: 

Vi$W: 

Now; the poison ordeal. Not each and e%*ery variety of poison can be used for the 
trial but only one derived from plant grown on the HtmaJayas. Seven Yavas of 
this poison mixed with ghee can be given to the accused person and if he is able to digest 
it with comfort, without any reaction as such, he should be declared innocent and be 
relieved at the end of the day. (The following mantra may be addressed) "Oh Visa, since 
you a re dread fully poisonous, you are terrific for al the beings. Only you know the things 
that are not known to men. This person convicted under law wants to get himself 
acquitted. It will therefore, be proper for you to protect him from doubt, according to 
Dharma." 


YAfffAVALKYA: 

Oh Visa! You are the son of Brahmi. firm in the duty of (deciding) the truth. Save 
me from this accusation and be like noctor to me by truth (If I be innocent)". Having 
said this, the person should eat the poison of the SrrigI plant grown on Himalayas and 
if he digests it without any reaction, he should be declared innocent. 

I will now speak of the best procedure of the poison ordeal*^thc time when and tin* 
way in which it has been recommended. The knowers of truth by Dharma advise to give 
poison in the Sarad season, when there is snow, having measured it in the Yavas. The 
knowers of Dharmas may not give it in the noon or afternoon nor in the evening and 
may avoid ^rad. grisma, vasanta and VarsS for practising it. The spoiled (Bhagna). 
disdiled or process^ (CAiita) heated or perfumed (DhOpila) and mixed (Mifrita) poison 
may not be used. Similarly, the Kalakuta and the AlSbu poisons must be avoided. Only 
the fresh Sitmga poisem having colour, flavour and juice in it. procured from the 
Himalayas (must be used). It must be original and wel1‘pa*ser\'ed and should not be 
affected by mantras. Unspoiled as such, it must be given to a person bom of a Ksatriya, 
Vaiiya ora Sddra caste. The poison mixed with ghee may be given in the qunantity lesser 
by 1/Sth pari of the 6th of the 20th part of one Pala poison. (The Mantra to be recited 
should be>) "Oh Visal you are the son of Brahma, firm in the duties of deciding the truth. 
Purify this person from the evils and be like nector for him according to the truth". The 
person must be protected and kept under shade fev the rest of the day. without allowing 
him to take meals. If he overcomes the reaction or the fatigue of the poison, he is pure. 

leaving worshipped Mahesvara by offering incense, presents and mantras. (Pr<ldvivaka) 
who has observed fast, should give poison to the person in the vicinity of gods and 
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brahmins. The Brahmin with a composed mind, facing east or north, should give poison 
to the person, who fadng south, is in the company of the Brahmins. 


KATYAYANA: 

The poison derived from the Srngi plant is dark like Ajd^thga. When cut, it appears 
yellow like ginger (Sr^avera). This is known the Srngf poison. Dropped in blood, it 
immediately clots it ar>d turns it black. This is the confirmatory test, loiown by the exports 
of the ordeals, for testing the genuine Smgf poison. 

The Vatsanabha poison is yellow and can be known by its colour. When cut, it appears 
like counch or the mother or pearls. It must be puriHed immediately with milk and honey. 
These are the external signs of confirming this poison described by those who pracKse 
Dharma. The poison must be given in the former part of the day and in a cool place, 
after having rubbed it smooth with thirty times of ghee. (The Pradvivaka) should give 
to Sodhya the poison less by 1 /8th from the 20th part of a PaU poison, mixed with ghee. 


BHMASPAT] 

He who digests the poison given in due procedure without using any mantra or 
medicine as an antidote, should be known as innocent, otherwise, he should be punished 
or asked to pay fine. 

pitAmaha 

I would now speak of the procedure of poison with its recommended specification 
which should be given to the accused persort exactly in the recommended quantity. In 
order to purify a person without any doubt, or\ly seven Yavas of the Smgt or the 
Vatsanabha poison available in Himalayas should be used. Processed, old, artificial and 
BhOmija poisons should be avoided. The poison to be given must be taken in hand and 
addressed as follows. 'Oh! Visa ! You are created by Brahmi for examining the wicked 
persons. Show yourself to the sinful one and be nector for the innocent persons. Oh 
Visa 1 the Death Incarnate! you are properly created (Parir^irmitam) by Brahman. Protect 
this person from sin and be r'ector for him by truth'. The king should keep the person 
undergoing the ordeal under the watch of his own persons for three or five nights, just 
to confirm that no deceipt (kxihaka) has been resorted to. An examination of the person 
should be conducted to know whether medicines, irKantadons or precious stones that 
are antidotes are secretly employed by him in his body. After taking the poison, if the 
person does not swoon or vomit and remains hale and heartly he must be declared 
innocent at the end of the day. 

The procedxire of the poison ordeal is very simple. After observing fast, the Prad vivdka 
should worship lord Siva, place the poison before him, conduct general rites (i.e. 
beginning with the invocation of Dhanna and ending in tying of the Sirabpatra), address 
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the poison with proper mantras, give it to the person and watch the results. Tlie 
important points are (i) taking poison recommended (ii) watching the results, (iii) 
mantras to be used (iv) signs of the success or the failure of the trial. 

fij The Poison mommendeti: 

Dh. writers have recommended a standard vari^ and perhaps only one variety i.e. 
the SAmga poison, the poiscm derived from the plant available in the Himalayas. 

The earlier writers have described only Simga poison. Kat. and Pit. have, however* 
described the VatsanAbha variety also. 

As regards to these varieties. Dr. Kane observes that 'The poison to be selected is 
Ssrhga (derived from the Singa plant) or Vat&anibha (aconite) or Haimavata. Pit. 
(quoted by Aparirka) treats the three as distinct, while Y4j. II. Ill appears to prescribe 
Sarnga growing on Himalayas as the poison to be selected.* 

But the word 'Himafasya* meaning 'grown on Himalayas' in the Pit. stanza, obviously, 
qualifies the poison described. So. we gel only two varieties the Silmga and the 
Valsanibha. 

Dr. V. C. Desai who has identified the Indian medicinal plants, describes Vatsan^bha 
(Aconite) as a group of herbs. The $mgr plant (Aconite forex) is described by him as 
a spodes of the Vatsan^ha group. The Vatsan4bha group is available in the Himalayan 
range and the Sntgl plant which happer\s lobe a dreadful poison is particularly available 
in Nepal. 

It cannot be said definitely whether the old writers ivere knowing VatsanAbha as a 
group or at least were aware of this sort of co-relation betw^een the Sarnga, and the 
Vat6an*1bha, but Pit's description may lead us to take Srngf as a variety of Vatsan^bha 
available in the Himalayas. 

Though the description of the S4mgd poison given by the Dh. writers is sufficiently 
clear, it has been wrongly identified by some scholars. 

Regarding the poison described in the Dharm^tra, N.C. Senagupta observes 'the 
poison described is Srhga (probably from some kind of horn) which does not appear to 
be lethal in its effect and the dosage is very small.' 

Dr. Kane has following observations in his note on the Kit. stanza 446. 'N^r. speaks 
of Srnga poison from Himalays as the poison to be given in the ordeal and Kit. appears 
to be explainirtg it. Dr. Jolly translates ornga from orngT plants which is doubtful. That 
is said to be Singaka poisem which being tied to a cow's horn makes her mild red 

In fact, the poison described by the Dh. writers is, obviously, the poison derived from 
the Smgf plant (available in Himalayas). 

It is interesting to compare the detaib given by the Dh. writers regarding the poison 
to be used with those available in the Ayurveda works. 
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Su^U, for example, has discussed various pwons in the second and the third 
chapter of Kalpasthana. The pcMsons are mainly divided by him into two: (i) the Sthdvara 
poisons and (ii) the Jangama poiscxis. The Sthavara poisons have ten main varieties and 
each of them is divided into many sub-varieties. The Kands is one of these ten varieties. 
It has 13 sub*varieties. Both the SSrfiga and the ValsanAha poisons described by the Dh. 
writers belong to the Kands variety of the Sthavara poisons. The Kanda poisons are very 
strong and are very sharp and fast in thetr reaction. 

The Sthavara (and the Kanda) poisons are avilable in roots or herbs, while the jahgama 
poisons are derived from the various parts of the bodies of various animals. 

It is not possible for us to accept the view expressed by N.C. Senagupta, because, as 
we have seen above, the Simga poison technically comes under Sthivara poison (i.c. 
derived from some root or herb.). As regards to the Jangam poisons also, we Hnd that 
Suiruta has given 16 places in the bodies of animals from where the poisons can be 
derived e.g. jaws, nails, bones etc. but horns are not mentioned in the list. Slrhga, 
therefore, cannot be the poison derived from some kind of hom. 

The test of the $imga poison quoted by Dr. Kane is just a fanciful explanation of the 
word Srngika available in S4ligr6mani^anfu. In fact, ICitydyana himself gives a 
confirmatory test of the Simga poison Le. it clots the blood and turns it dark, which is 
rather realistic. 

The Dh. writers have asked us to avoid spoiled (Bhagna), artificial (Krtrima), old 
Orn)a) or processed (CIrita) poisons. It will appear that the Dh. writers were extremely 
realistic in putting these condiKons. 

V^gbhata says that the artificial poison is different from the SthSvara and the Jangama 
poisons. It is known as 'gara’ and is prepared by mixing various medicines. Sometimes 
it brings instant death and sometimes it delays and prolongs the dying process. Su^ta 
also says that the artiricial poison brinp instant death (so do the Sthavara and Jangama 
poisons also), but important point is that it cannot be taken out completely from the body, 
and is thus dangerous to the body, giving rise to many diseases which happen to be 
incurable. 

In the poison ordeal, we find that ti>e effects or the reactions of the poison decide 
the guilt or innocence of the person. It is therefore required to be consistent and definite 
in its results. Secondly, the poison tried must give its verdict instantly. It should not 
prove harmful to the health of the person in general. We have seen that the Krtrima visa 
cannot be extracted completely from the body. It is therefore regarded to be unfit for 
the purpose. 

The spoiled, old and the processed poisons are lechzucally known as Dtisivisa (spoiled 
poisons) in the Ayurveda works. The spoiled poisem is very old or processed by mixing 
many poison*killing medicines or dried up by tire, wind or sun-heat, or it is the poison 
in which its natural qualities are ru>t preserved. This poison grows very mild and slow. 
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affecting the consdtudtf) of the body. It cannot be easily detected in the body. The 
spoiled, old and processed poisons are, therefore, also unfit. 

It has been pointed out by the Dh. writers, that the poison must be given after mixing 
it with thirty times of ghee. In this connection again, we find that ghee is considered 
to be the best remedy for the poison. Ghee is unconquerable by the poison, says VJ^bhata. 
There is no mcdldne like ghee for any kind or of any condition of poison, he points out. 

(ii) Walch 'm^ Otc resuiU: 

The innocent person should be able to digest the poison without any reaction as such. 
According to NAr. the results become evident only at the end of the day, but if the poison 
reacts fast and the person is sinking, there could be a waiting period of 500 claps only. 
After this, immediate help should be rushed to the person. 

In this connection, wc firxd that the commentators and the digest*writers have 
discussed the way in which the poison reacts. 'The reaction of the poison means 
transferring swiftly in the body, the effects of poison from one supporting structure 
(Dhatu) to the other. There are sevtn such structure In the body. They are skin (Tvak), 
Blood (Asrk), Flesh (M^r^sa), Falfmcda), BonesfAsthi), Marrow (Majjl) and Vitality 
(Sukra ). Accordingly, the reare seven types of reactions for the details of which the Mit. 
asks us to refer to a work called Visatantra. AparArka explains these reactions as follow.s 
: The poison reacts on the skin by causing horripilation; reaching the blood, it causes 
perspiration and drying up of the mouth; in flesh, it makes the person colourless and 
wane; in fat; it mak« the person tremble, in bones; it causes the w^eakness of sight; in 
the marrow, it causes swooning and loss of senses, and when it readies vitality it causes 
death. 

V^gbhata describes the process shortly as follows: The poison entering the body first 
spoils the blood, then it disturbs the three Dosas*Kapha (Phlegma), Pitta (Bile) and VSta 
(Wind) alongwith their A^yas. then It affects the heart artd leads to the death. 

Thus we find that the commentators have explained the reaction of the poison which 
goes well with the description in the Ayurveda works. These explanations naturally help 
in bringing accuracy in the trial. 

Br. and Pit. say that the person should be pn^rly examined before he undergoes 
the trial to see that he has not used any mantra, inedidne or predous stone as an antiodote 
against the effects of pois<»i. 

In this respect also, we must point out that the Ayurveda authorities do not dismiss 
the idea of mantras being used as antidotes. 

NMS refers to one important point regarding the poison ordeal which has a legal 
significance. The accused person must be informed or rather made aware of the poison* 
taking, and he should ask for the poison (with full knowledge of its effects). 
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In fact the Ko4a should have been included in the list of oaths, because the result 
in it is not declared soon after the trial; but owing to its great psychological value, it is 
not only irxduded in the major ordeals, but is given a wide sc<^ for application, waiving 
some of the basic re<^uirements. The maior ordeals are used under grave charges, but 
the Ko^ is not limited to these only. It could be used in the cases where the person is 
accused of vengearu:e (SIvasMmbha) or in the law-suits based on suspicious . 

As it has been pointed out above, the Ko^ is given a wide scope for application. There 
is no season-restriction for the use of Ko£a. It could be used at all the times. The KoSa 
should be used in the former part of the day. but according to NMS it could be tried even 
mid-day. 

NMS holds that the Ko^ should not be given to a Sfldra . but barring this exclusive 
remark we find that all other writers have clearly pointed out that Ko^ could be used 
for a person of any caste. 

The Ko&a is denied in the following cases : (1) A person who has committed many 
offences. (2) a person who does not believe in religion. (3) a person who is ungrateful. 
(4) an impotent or a vile. (5) an atheist. (6) an outcast, (7) a slave. (6) a person who 
is addicted to wine or woman. 

According to Nir.. the Ko&a should not be forced on anybody. It should be resorted 
to for the persons w ho bel ieve in its efficacy and are wi II ing to undergo it. It i s pa rtlcuta rly 
recommended for a Sa^a and a person free from all addictions. Sa^ilka. according to 
Mit. is one who believes In God, while VP explains it as a person who believes that the 
ordeal is bound to bring adverse effects if undergone wrongfully. 

The Ko.^ has thus its own limitations. From the trial point of view, it is the most 
harmless ordeal which in fact does not involve any physical test as such, but psychologically 
it could influence the person and be useful for the persons who believe in its efficacy. 
N2r. has made this pdnt clear in recommending it for Sa^a and Sraddadhana. 

PROCEDURE 

Vl$w 

Having worshipped stem deities, the water in which these deities are bathed should 
be brought (to the place of ordeal). The accused person should drink three handfuls of 
water in which these deities are bathed. Fadng god. he should declare that he has not 
committed a particular act He who faces some disease, fire, death of some relative or 
Royal punishment is guilty, otherwise, he is innocent. The religious king should felicitate 
the innocent person. 


YAJNAVALKYA 

Having worshipped the stem deities, the water in which these deities are bathed 
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should be brought {to the ptace or ordeal) The accused person should be warned (that 
it is not the ordinary water meant for <tuenching thirst) and asked to drink three handfuls 
of the water He, who does not face any severe royal or other unfortunate calamity within 
A period of fourteen days, is undoubtedly !TU>ocent. 


Now I wj (I tell the best proced u re of the Ko^, as i I has been described by the knowers 
of the SAstra so that, it may not be against (the conventions of) all times. The Ko^ is 
tried upon a Saiilka, an unaddicted person, who belies*es in it, and is willing to undergo 
the trial. He should present himself before gods ar>d brahmins with wet clothes on, after 
having observed fast on the previous day and taken bath for the purpose. The deity 
wor^ipped and believed by the accused person should be offered adorations and the 
accused person should be asked to drink three handfuls of water in which that deity is 
bathed. 

The person who experiences some disease, fire, death of some relative, loss of desired 
object (Arthabhram&i) or the loss of property or any other major inauspicious happening 
(Pratyatmikam) within a period of a week or tw'o, that should be considered to be the 
sign of his guilt, but if he experiences even greater adversities after a fortnight, he is not 
to be accused by the learned judges, since the person has crossed the declared period. 

Having asked the accused person to stand in a circle facing the Sun. he should be 
asked to drink three handfuls of water Having bathed the deity in the water, it should 
be given to the accused person only after making him hear (i.e. warning him) of his guilts 
or charges. The ilhminded mischief-monger who willingly undertakes the Ko^ and 
prefers to tell lie out of greed would be suffering from colic. The person who contradicts 
or tells lie according to his whims and undertakes the Kosa (for his purpose) would be 
poor, diseased or lunatic for seven births (to come). The person (i.e. the pJainlifO ^ho 
tries to gain his purpose by asking the accused person to undergo the Koia under force, 
will ruin himself and will never succeed in his undertaking. 

According to NMS, fdlloving stanza arc addressed to the deity of the ordeal: *'Oh 
Lord of Watersl you are the holding of the life of the world, the movable and the 
immovablel Oh! Cod! this person wants to acquit himself according to Dharma. Since 
the Pin? is bom out of water, it is particularly appropriate to examine him (i.e. accused 
person) In the waters and, therefore, Oh God? Lord of waters! it will be worthy of you 
to protect him by truth". 


BHMASPATi 

The accused person should be kept under watch of the persons in authority for three 
or five days just to detect the deceipt (Kuhaka), if any. 1/ the accused does not meet with 
any calamity relating to his son, wife or wealth within a week or two, he should 
undoubtedly be considered as innocent. 
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kAtyAyaua 

For a lighter offence, the accused perKm should be asked lo drink the water in which 
the weapons of gods are bathed ar\d if he suffers on that account he should be taken 
as guilty, but innocent if reverse is the case. 

The person, who gets his jaw or dun injured and bleeding or limbs shivering, should 
be declared guilty. If due to the nor<orrespondenceof fate, he suffers the miseries within 
a period of three weeks, he should be ask^ to pay the money (equal to the value of the 
offerxee) a nd face punishment. Of course, i f d iscasc, fi re. death of a relative or heavy debts 
experienced by the person are solely relating to that individual and not of general nature 
(such as epidemic) belonging to all, he must be asked to pay fine, but if he suffers from 
high fever, dysentery, tumor, aching in the inner bones, disease of eyes or throat, insanity, 
headache, fracture in arms—these are the disease (due to the divine intervention) . 

PTTAMAHA 

Now, I will tell an all-time (Sanatanam) method of Ko^ ordeal and the cases in which 
it can be used. The (accused) person must be asked to drink the water in which is bathed 
the deity of which he is a worshipper. If he has an equal faith in all the deities, the water 
in which god Sun is bathed must be given. In the case of DurgS, it is her spike that is 
to be bathed, the orb In the case of Sun, and their respective weapons in the cases of other 
gods. The water of the bath of Durgj is to be offered as ordeal to the thieves and those 
who live by the profession of arms, while the water of the bath of Cod sun is not to be 
given to the Brahmins. The Ko&i can be used in all cases of doubt as well as for declaring 
one's faith in all acts of cc^laborahon, while it can always be used for declaring the purity 
of mind. The Ko£a must be administered in the former part of the day. to an unaddicted 
person, believing in the efficiency of the trial, and who having observed fast and taken 
bath thus presents himself with wet clothes on. The person who is purified in the said 
manner by bathing and presenting himself with wet clothes on, should be asked to drink 
three handfuls of water, facing cast. The person, who gets adversities within three, seven, 
ten or fourteen days is supposed to be the guilty person, but if such calamities are 
belonging to all persons (i.e. if they are of general nature) and not belonging him 
individually, such calamities cannot prove his guilt. If he faces disease, fire, death of some 
relative, that is a sign of his guilt. 

HAKJTA 

The accused person must be asked lo drink the Kosa on the ground that is besmeared 
with cow-dung. 
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N^avahira 

The important account given by Bhtama of the nature and purpose of Danda 
(Punishment) inddentaUy produces an Indian counterpart to the Roman just fiatUTak. the 
full implications of which deserve investigation elsewhere. Amongst the details we find 
a description of Dmida as follows:* 

nVot^lO'data'i^ma^^tu rdam^traiseat u rbhujoh 
ailapS*i“ mikAna^na^ktftkukanfiUdHwrdn latidu 
jaU dvi'jihas tUnirS&xfd rnTgo-idfa-tanuccirndaU 
etad'Tapom bitffvirt^s»gram Datjifa nitifain dur/tvorah. 

Because it is awe-inspiring, yet systematic, its qualities capable of classification, 
Bhisma finds it convenient to personify Oan^a, which he later exalts as a divinely 
instituted means whereby Kings may preserve their position and thereby the ‘everlasting 
order' which human life, amongst otiWr kinds of existence, was supposed to exemplify. 
The metaphor is not expounded, and we are forced to turn for an explanation to the 
comments ries, of w hich Dr. Belva Dear gives a brief account. From the end of his summa ry 
it appears that whereas Arjunamisra in his Blidratdrtha-dtpikfl »nd Nflakanlha in his BJtdrat- 
bftdw-dtpia pretty generally agree as to the meaning of the passage, Vimalabodha in his 
Durghaiarthapraka^ini quotes a 'scmwwhat different Interpretation' by Bhaja-deva as giv$r> 
in his VyavahSra-matljart. This reference is of the greatest importance as, though it has 
been known for a long time that the polymath Bhdja, King of Dh^rS, was devoted to the 
study of the Dharma^tra amongoth^Sastras, and made numcrxnis original contributions 
to it, the name of his chief legal work was not known until this discovery from 
Vimalabodha. Moreover, whereas a close consideration of this riddlc*like text is not out 
0 / place in a commentary on the Maftdbfidrala itself, it Is curious that a practical mind such 
as BhOja's should have found it worth while to expend time and energy on what seems 
a laudatory fantasy Bhdja, who preceded N^inanesvara by not more than half a century 
(he lived between A.D. 1000 and 1055), can hardly have taken pains to interpret this 
passage, which not only VijhSnO^vara but his illustrious predecessors Asah^a, McdhAtithl, 
BhavaswSmi and Vi^art^, and all his successors, with one exception, Ignore, unless he 
had some special ot^ect in view. 

The present writer has not inspected the text of VimalabOdha's work, but a copy of 
a fragment of a work on judicial administration, V^fnailuira-vidttatta, recently obtained 
from the Sarasvati Mahal Library at Tan)ore shows that its anonymous author found it 
necessary to copy, or virtually to cc^, Vimalabodha's treatment of the point, and horn 
the fragment it is possible to reconstruct BhC^a's attitude to this curious passage. In the 
first place Bhoja cut down the quotation from the SA7l;pan«a to one and a half-^fdbi5, so 
that the half-s/oibr which applies the description to Danda is omitted, leaving it open to 
him to dpply the words to Vymfira. This is not so unwarranted as it might seem, for 
Bhlsma's speech makes it clear that Vyovahara. in the wide sense of 'order' or' world- 
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plan' comes down to earth, as it were, so as to coalesce at one point with Daiida. 

This occurs when a case comes up before the King and it becomes possible that a 
penalty must be awarded against one of the parties, the decision depending not upon 
the self-evident text of the Wda or of the 5mrti as a Vfda‘inspired authority, but up>cn 
the interpretative faculty of the ruler. This class of Danda he calls biirif-pralynyaAetk$ana. 
This expression Dr. Belvalkar would traadate. ' characterized by its dependence upon 
evidence produced by the parties', giving bhartr the meaning 'litigant'. It seems, rather, 
that the author of that portion of the Mahabharata viewed the King in his Court as 
dispensing a justice which, though depending upon the ultimate, superior Vyavahara, 
in practice amounted to a personal responsibility, in which the parties mu.st have 
confidence if Danda in its civil and criminal contexts was to have its proper effect. Thus 
both Danda and Vyavahara could be. as Bhisena says in slokos 48.50. and 56, Muirlf- 
prtityaya‘lak^na, and to that extent the two amounted to the .same thing. But could this 
conception affect the actual administration of justice? Bh^a'deva evidently though that 
it could, and he was followed in this notion not only by Vimalabodha. who may not have 
been a lawyer, but also by the author of the Vyavafutra-vidliAna who sought to satisfy an 
18th<entury ruler of Tanjore. a member of a family that took its judicial responsibilities 
very seriously A gktnce at the parallel interprctation.s of the sdrdha-ilJka will make the 
reason apparent. 

'Dark hke the petal of e blue fof»s*(?)* Arjunami^a and T <the Tanjore MS.): black and 
white because of the manifestation of truth and falsehood on the part of (he plaintiff and 
defendant; Bhdjn: Vyavahara is a contradiction between the plaintiff and defendant who 
are both manifesting truth and falsehood, and he <i.o. Vyavahdra) is a person partaking 
of both character on account of hi.s comprehcriding the dharmas of both of them. The 
expression ‘nildipala-doh-sydtuah’ signifies properly one whose character is part black and 
part white (like the Ganges and Jamna at Prayaga), because (here) both parties manifest 
truth and falsehood. 

'Of four tusks' — Nilakaniha : the modes of punishment (rebuke, fine, mutilation, 
putting to death). T: the four knowers of the Veda and Dharma. for they are the means 
by which lawlessness is put down: reference to YSjhavalkya i, 9. Bhoja : no comment. 

'Of four arms' — Arjunami$ra and T: he enjoys and protects the four castes and four 
a^ramas, because without VytrvaItJra the result would be chaos. Nllakantha : four arms 
with which to take four kinds of re}'enue (this clearly applies only to Datjtfaf BhOja: 
(probably, as what follows musl be transposed from after ubhayor uayotiaiti yasmht to 
before tathobhayosscatvarah padah) because of the four syllables in vyO’Vii’ha’ra: reference 
to the text eoturakseim tu tiivrtta. 

'Of eight feet'-{Here we might have expected either a reproduction of Narad a i, 10, 
on the bases of Law, or a reference to the vyavahant-padas, or subdivi.sion of litigation.) 
T's point of view docs not square with that referred to by Dr. Bctvalkar nor with that 
of Nihkaritha: the eight feet ccHisistof the four defences (equivalent to the English denial. 
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admission, confession and avoidance and its jiuHaita), where Nilakan^ha suggests the 
eight possible elements of a lawsuits, plus the two methods of Investigation, human and 
divine, and the decision—here one pAta seems to be omitted. Bhc^a: the four feet of the 
parties themselves(!) ptus the group of four consisting of plaint, reply and settlement of 
burden of proof (which gerterally involves the decision itself with it). 

'Of many ayes' —Aijunami^a, N^malabddha, and T: means of proof {capable to leading 
to a decision) consisting of documents, witnesses and possession. Nilakaniha: the eyes 
consist of the King, his ministers and priests, and the Court, Bhd)a: the many eyes of the 
parties. 

" Of pointed furs'-^AijunamUra: the ears are anger and greed. T: the two firm ears 
signify the Dfmnttaidsira and the ariluSdsira which must be used to guide the VyavalUIra 
along: reference to Nirada i, 31/38. Bhdja : he has spear-like ears consisting of obstiriate 
anger and greed (on the part of the parties, sell.). 

‘Of matted tophknot' —Nilakaotha: having a multitude of involved uncertainties (in the 
trial); T says, itHnd Utuikadiiata-yuktetf, 'having a topknot consisting of various analogies, 
or deductions'. Bhoja says laconicAlly, 'jaft: dr^dlutmtlta', i,e. (he word means root, not 
tap-knot, as it usually does, as Vyavatan is an obstinate, tough affairs, almost impossible 
to eradicate once it has been commenced. 

‘Of tjvo tongues' — T says that the two tongues belong to the plaintiff and defendant 
jaya-porgjaya-ffhaiosvodika, 'savouring the fruits consisting of victory and defeat'. Bhdja 
docs not comment and he apparently MIows (he obvious view that the two longues 
represent the two parties at the Bar. 

'Of brazen visage’ — Arjunamiira takes this to be (he material of which the face is 
composed, representing the wager in coins which the litigants were at times compelled 
to put down before the trial commenced, that of the loser being forfeited to the Crown. 
T follows this. Bhoja: the eyes of the two parties arc reddened in colour through anger. 

Finally, nirga^rd/o-tatiuccftadaft —Arjunamika: wrapped in a tiger-skin; Nilakaniha: 
wrapped in deer-hidc; T : having a Hger-skin as a covering, that is to say, being of 
variegated appearance, such as the foregoing suggests. BhOja : upaveiamirtf/am.., 
vydghrasya...earnnia'pufafr; yasimn sa Mfid. 'having a fold, or pouch, of tiger-skin to sit on 
in support of which interpretation he quotes a hitherto unknown i/dto from the Brhan- 
Nlradlya [sjc}. of which the meaning is that a litigant who hopes to win a lawsuit should 
provide himself with a tiger-skin to sit on, should concentrate on \^nu, should have a 
piece of gold in his har\d (as a talisman, presumably, not as a bribe for the judge or a 
sign of willingrxess to pay damages), and a smile on his face (to indicate absence of 
malice). This strange advice is nok quoted in the principal digest (the publication of 
Laksmldhara on Vyavahdra is awaited) and is interesting as tending to prove that there 
was a Brfian-Ndrada-SmTti, which has long been doubted. 

That view of the nature and function of Vyevohdn was ancient and persistent is proved 


Rarest Archiver 



Encyclopaedic Dictiwury of tlte Dharnuj^sira 5^5 

by the fdct that the defeated litigant was always fined; by (he fact that of the King's duties. 
du^t<^’ni}^raUa'ii$\a‘prat\ptttana. repression conventionally comes first; by the statement in 
the MiiSk$ara (on Ya|h. i.360) that the King should attend to judicial business du$\/ldu$ia' 
pl1ri/J1anl7rt/la»^ where the choice of words is significant; and by the survival in the 
Sardsivrh'Uf/tfs/t (c. 1520) of the view that one of (he principal ertds of VyovalUtra is 
repression of the wicked; du^ia’parijMnanf vyavaUdra-daHanantaiUarctist m siddhyali. It is 
essentially a tendentious view, inseparable from a particular philosophical approach to 
Society. Its effect on legal practice could be pernicious. In a fair number of disputes both 
parhes ore more or less in the wrong, and the application of the science of jurisprudence 
accord i ng to the prevail ing system of the country and period merely obi iges the compla ina nt 
to formulate his complaint and detects whether he Is or is not entitled to a particular 
remedy, and though the position is complicated in modem times by the existence of pleas 
of the Crown, which were impo&sible in ancient India, it was never practicable, whether 
in India or elsewhere, to view litigation as an organ of State policy. A judicial organir^ation 
which saw litigants as prospective criminals, and litigation as a source of income for the 
Crown, suffered from an initial bias that must have been fatal to justice. None of the 
digest-writers views VyaixtMra in the same light as the author of the Sdtiiiparw, and it 
seems that we may owe this as much to the effort of Bhdja-d^va as to the effect of practical 
experience. The text could not be perpetually ignored, for the theory of cka-vakyala did 
not permit of inconsistency even on the part of the epics with the 5;url/. Hence Bhdja 
explains that while the others personify Vyavttftdnt as an organ of the Stale, as it were 
a tool of the King, not connected by nature with the actual origins of litigation and 
stand i ng apa rt from the parties, he himsel f saw it as the duel i tsel f person i fied. Vynvalidra 
to him WAS the essence of all legal bottles, made up of (he passion of the all-too-human 
adversaries, sprinkled with the dust of (he forum itself. Accordingly it was not only a 
mere everyday phenomenon, but also one capable of rationalization and progressive 
analysis. 

The authore of T concludes his summary with the words:- 

ayanf p(ik$o bohiibhir Dftdr€ivarddibhir nibondhitduh atwnuita iti yathc$Mnf vyavahartavyani. 

This was no ' academic' matter. If his n>yal patron cared to follow the view which 
had the approval of many digest-writers commencing with the King of Dhara, it was open 
to him to arrange his judicial administration accordingly. Most modem lawyers will 
agree with BhOja. 


vyAghra-smrti 

The contribution of VyAghra to some of the cofKepIs and aspects of the Dharma-SAstra 
and the arrangement that is assigned to some of his stanzas in the later Dharma-Sastra 
literature by the commentators of the ^rtis and digest authors. In the Dharma-Sastra 


Rarest Archiver 



^ £rrcyc/optfetf*c Dictionary of the DiiawtaiOstra 

literature, it is a well-known fact that a Sildra is not entitled to have any right to perform 
the 3rSddha ceremony of his dead ancestors. MM. Dr P.V. Kane in his History of Dharma> 
Ssstra Vol IV, p. 365, has quoted the text of the Smrtyarthas^ra to show that a Sodra 
should get the Sraddha performed through a priest or priests or they may perform it for 
him without uttering manrtras. The Vyaehra Smrti cm the other hand allows a person 
from a Sodra community to perform a orSddha without having a Tilak mark on the 
forehead. If, however, he applies a Hlak mark on the forehead, his dead ancestors get 
disappointed and tins kirxd of Sraddha does not bring him any glorious fruit as such. 
Moreover, this kind of Sraddha is not received by the dead ancestors. Now the question 
arises as to what kind of Sudra is qualified to perform a Sriddha according to Vy^ghra. 
This question is solved by Devannabhatfa in his Smtli-CandrikA. Sraddha K^nda, by 
quoting a stanza in the name of Vyjghra. This star\za simply means that a Siklrn who 
is bom as a result of the union of a Brahmin husband and a consecrated Scidra wife and 
who is more engaged in his own work is regarded as a good Sudra or a competent Siiklra, 
in the opinion of Vyfighra, to perform a SrMdha ceremony. The starua quoted by the 
author of the Smxii^andrika is also found in the Smfthnuktat>Uahm, Srdddhakgnda Page 
67. From this, it goes without saying that in the vast Dharma'S^stra literature, Vy^ghra 
has expressed a revolutionary view allowing a particular Sodra to perform a 6r^ddha 
without a Tilak mark. 

VySghra also appears to have attached supreme importance to the custom which is 
even today recognised as a valid source of Hindu law even during the British regime 
and ever after the dawn of indcpender>ce. Vydghra, for example, points out that in some 
parts of India like Arga, Vanga, Kaliriga, Taitanga, and Dravida, there is no practice of 
applying a Tilak mark on the forehead. \^4ghra has further emphasised the importance 
of a Tilak mark on the fomhead for all the matters pertaining to Sraddha. Acamana, 
Sandhyakarma and others. In the Hisicwy of Dlairwa-Stfs/m, Vol. 11, Part I, pp. 585,672* 
675. Dr. Kane has not mentioned this peculiar custom of not applying a Tlak mark on 
the forehead, in the article on Tilak Mark' contributed to Rsi-Kirlpfl/ryffM—I'onrfrM 
RajfxhvorasUftsiri Orovid fcikilaticn vatumc. he remarks that the application of a Tilak mark 
on the forehead of the ladies does rwt appear to be obligatory on them. It is difficult 
to agree with the learned Doctor on this point. Once can quote here the stanza from the 
Vyaghra Sm^U which clearly means that a Brahmin without a Tilak mark on his forehead 
and 0 pious lady without having the Tilak mark of saffron on her forehead—these two 
things are condemned among the pec^le and particularly in respect of the matters 
pertaining to daixxt and pitrya. 

N^Sghra's original contribution to the correct understanding of the concept of the term 
'Svayamp^ka' in the field of Dharma-SAstra is really supreme. Vyaghra, for example, 
explains it by saying that when the food for the Sraddha ceremony is cooked either by 
the YAjamina himself or by his wife or by his sem, then that cool^ food is called as 
Svayampika. He further indicates that ^e food prepared by the Y^amana himself is 
pure and possibly the prefererve is to be given to it over the food prepared by other 
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members of the faniily i.Cv by his wife or by a son. In the Yttjii/nxitkya‘Smrti and even 
in the Manu‘$mrti. this concept of Svayamp^ca is not clarified to the readers. Hence the 
importance of the Vy^ghra Smrti can hardly be denied in correctly understanding this 
concept. Vyighra has also given a warning in respect of the food not to be cooked by 
some members of the family. Vyighra, for example, points out that the food for the 
Sr^ddha ceremony is rtot to be cooked by a dau^lcr, a widow, a childless woman, a 
pregnant woman and a woman with bad appearance. The gods and dead ancestors are 
not satisfied by the food that is cooked by these members so specified by Vydghra. It 
may be significantly pointed out that in the ancient Smrti works, we do not have any 
information regarding the food not to be cooked by some members of the family* 
particularly for the ^rdddha ceremony. Hence this significant aspect of the Vydghra Smrti 
in respect of Svayampdka and the persons disqualified for cooking the Sraddhn food can 
hardly be ignored. In passing, it may be added that even in the History of Diutnua-Sastra, 
MM. Dr. PV. Kane has not touched this aspect. 

The q uestlon often a rises in respect of the Sr^dha of a person whose dea th an n i versary 
is not known. In this respect, VyAghra has an origiruil view to offer. He points out that 
when the death anniversary of a person is not known, one may perform the SrAddha of 
a person on the eleventh day of the black fortnight of that month. The view point of 
Maricl quoted by Devanrubhatta in hl$ 5»rrfi-CamfrrbrSrAddha‘kAt)dA comes very near 
to the view point of N^Aghra. though the difference in the language of both of them is 
always to be taken for granted. 

The signal contribution of \^Aghra to the revolutionary aspect of Atidcsta i.e., a rule 
of Transfer should be appreciate. Generally it is agreed that when the details of the 
Prakrti are transferred to the Vikfti, some kind of deduction lakes place In respect of the 
details. Valdyanatha Diksita (1650*1700 A.D.), the author of the digest Smrtimuktttpaiam 
has quoted a stanza in the name of N^^ghara which means that when the details in 
respect of a Vrata in a Prakrti are transfen^ to the Vikrti, the details become less by one- 
fourth of the original. In other word, in the opinion of VyAghra, only the three*fourth 
of the details arc transferred from the Prakfti to the Vikrti Nilakaritha (1600-1660 A.D.) 
has pointed out the three varieties of Atidesa such as SAmya, TAdnipya and Vacanika. 
He has also suggested the rates of deduction for these varieties. For SAmya Atide^, 
he suggests the deduction of ono'half of the details of the Pralqti to the Vikrti. In the 
case of TAdrUpya and VAcanika varieties of Alide^, however, Nilakantha suggests that 
the details from the Prakrti to the Vikrti bectwne less by one-fourth of the original U.. 
the Prakrti. Nilakantha's varieties of TAdrUpya and VAcanika Atidesa come very near to 
the view point of VyAghra quoted by the author of die SmrtimuktayJwlam. From this 
discussion, it would be quite evident that ^Aghra has contributed to the evolutionary 
aspect of AtideAa particularly in the matter of deduction of the details from the Prakrti 
to the Vikrti' Nilakaxitha has not quoted the text of VyAghra referred to or quoted in the 
iniuktOphafom . 

Some of the epigrams of VyAghra can be traced elsewhere. Two stanzas of VyAghra 
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could be traced in the digest authors as ascribed to some other authors e g. 'Alcaic ici^rutc 
kamakaic propte no kam/et/kalatifam tu yoffairma okrtam lam efnrrd(scr//as No. 161 ot my 
critical edition is found with slight variations quoted in the 5/nrtfcondr/lai, Ahnika, Kanda 
p. 427 as ascribed to Titlastya. Another stanza No. 203 'Curura^nirdvijalinam etc. from 
the VyOghra Snjrti is found with slight variations in the Auianasa Smrti p. 505 Cl^he 
collection of the 5mrt/s by Jivananda Vidyasagara published in 1876). However, the 
stanza No. 358 from the ^fi^hra Smriis is not found anywhere quoted in the collection 
of the SniTli works so far published. The importance of the Vyaghra $mrti even from 
the angle of epigrams has to be appreciated. 

The Vydghra Smrti is important even from the point of v*cw of Interpretation. The 
VyJglir/i Smrti has served the purpose of the commentator Maskari on the Qtulaiuit 
DUarma-SiUra fCOS.) He, has made profuse use of the Vyighra Smrli in interpreting the 
text of GDS. Maskari quotes the text of Vyaghra to explain the significance of the word 
can in GDS 23.12 {p. 318), to expbin the varieties of Sraddha on the CDS 11.9 (p. 179), 
material and country for the Sriddha on the GDS 15.4 (p. 249), expiations for woman 
leading an immoral life on the GDS 22.8 (p.355), expiation for a man leading an immoral 
life on the CDS 22.13 (pp. 359'360). All these references from the commentary of Maskari 
on the GDS clearly indicate the utility of >^8ghra from a different angle. These references 
further indicate that V^Aghra's views have become acceptable to the commentators of the 
Siltra literature. 

It would be interesting to see whether the view expressed by S^^ghra in the field 
of Dharma*S«lstra has any vedic basis. Vyighra has specifically stated that when the Gotra 
of a dead person is not known, one may utter the name of Kaiyapa. This view of Vyaghra 
js sIAtcd with approbAKon by most of the writers on Dharama-SA sI ra. It is Dcvannabhatta 
(1150 to 1225 A.D), the author of the Smrtiatndrikfl who has quoted this view of Vyjghra 
and supported the same by quoting the Stub passage. From this, one is justified in holding 
that the view point of Vyaghra has a Vedic basis. 

A curious reader of Dharma*S^stra would be interested in knowing the pi>silii>n of 
the Vydghra Smrti particularly when it comes in direct conflict with the view point of the 
ancient Srnrri-k^ras lika Manu and YdjAavalkya. Here one may quote the stanza from 
the VyOgltrn Smrti quoted in the Dharma-S^stra literature. Here the question arises as 
to whether a boy in whose case the initiabem ceremony has taken place is entitled to 
perform the Srdddha ceremony. The text of N^ighra is quoted by balAmbhatii in his 
commentary on the Prayascitta Portion of the Mitoksara on the Ydjilavjlkya'Smrli to show 
that a boy in whose case the initiation ceremony or thread ceremony has taken place can 
perform the Sriddha ceremony and also offer water in the honour of his dead ancestors. 
This viewof\^4ghra comes in direct conflict with the MflHw-Smrtx 11.171-172 which allows 
a boy in whose case the thread ceremony has not taken place to perform the Sraddha 
ceremony. In such a doubtful case, B4lambha|ti (1730-18M A.D.) decides Ihal Ihe text 
of \^8ghrd is to be set aside and preference is to be shown to the text of the Mdnu-Smrf/. 
In other words, when the view point of \^8ghra comes in direct conflict with Monu-Sturli 
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BfllambbaUi rejects the view point of N^ighra. Here one may point out that Vaidyanathd 
Diksita in his Snirtimukta^^lttm quotes the view point of Devannabhatta, the author 
of the Smrtknndrika. who holds that in such a case of conflict one may resort to opinion. 

It would be equally interesting to know the arrangeinent that is assigned to (he text 
of VySghra in the vast I^arma Sastra literature. Here one may quote a stanza on the 
name of ^^aghra from the Suddhi aspect of Dharma^SAstra. This stanza is found quoted 
by Maskah in his comments on the CE)S 14 28p. 238. This stanza means that if a person 
of the lower caste carries the corpse of the person belonging to a higher caste or a person 
belonging to a higher caste carries the corpose of a person belonging to a lower caste 
with a seen or visible motive, then his impurity gets doubted. He has to observe impurity 
for a period which will have to be double in comparison with the ordinary period of 
impurity. Now it would be interesting to see how this stanza of VyAghra is looked at 
by the writers on Dharma«Sastra. (1) Haradatta in his comment on the Gautama Dharma- 
Sotra remarks that this stanza refers to the carrying of the corpse of a servant by a person 
belong to a higher caste. (2) VaidyarxStha Diksita in his SmrtimuktapJtahm Ajiauca kaoda 
states that this stanza refers to the occasion when there is no difficulty cither for a lower 
caste or for a person of a higher caste. (3) Maskari on the CDS 14.28 states that if the 
act is done either by a person of a lower caste or by a higher caste with some visible 
motive, then only the impurity gets doubled. He does not explain the term 'visible 
motive.' Is it likely that carrying of the corpse by accepting some money prohibited In 
the present context? (4) Nandsapandita in his SuddhincandrikA {1580-1630 A.D.) on 
Asdasld remarks that if a person of a higher caste or a lower one takes wages for carrying 
the corpse, then only the period of impurity will be doubled. <5) BAlambhatti on the 
PrAy^itta portion of the Mitaksara on the YljAavalkya-Smrti observes that this stanza 
has T\o reference to the greedy nature, but it refers (o a servant belonging to a lower caste. 
All these references from the commentators and digest authors are sufficient to establish 
my standpoint that in assigning arrangement to the text of S^Aghra, there appears to be 
a difference of c^inion among the writers on Dharam-SAstra. 

The utility of the text of N^Jghra can hardly be denied in correcting the mi.stake on 
the part the learned authority on Dharma-SAslra like MM. Dr. P.V.Kanc. In respect of 
sipping the water at the time of Sandhyavandan, the learned Doctor observes that the 
practice of uttering names of Visnu at the time of SandhyAvandana appears to be a 
modem one and particularly practised in the Deccan part of India. Further, this practice 
is not at all advocated by any Smrtikara or a commentator. These remarks of the learned 
Doctor are seiiousand cannot be accepted without challenge. Here it may be respectfully 
submitted that VyAghra has laid down the practice of uttering 24 names of Visnu along 
with the nyasas lobe followed. The probable date of the VyAghra Smrti falls in the lOthc 
century A.D. Moreover, this text of \yAghra is also quoted by BAlambliatti on the Acnra 
portion of the Mitaksara on the YAjhavalkya-SmrH. The verses on the name of VyAghra 
are quoted by BAlambhatti from the Prayogapariiata. In addition to this, he also quotes 
from Agastisamhita, Gautamatantra and RAmArcana'candrikA in support of this pracKco 
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of uttering 24 names of S^nu. BesideSr one should note that B^ambhatti belongs to the 
northern pari of India and is written in the latter part of the Iftth century A.D. and the 
former part of the I9th century A.D. The text of Bilambhald is published by Mr. J.R. 
Gha rpure in A .D. 1914 and Dr. Kai>e has consul ted this book. One may say here that' E v en 
Horner sometimes nods.' 
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